STATE OF MAINE SUPERIOR COURT

YORK, SS. CIVIL ACTION
DOCKk T'NO.CV-14-94

PATRICK F. MU . RIE and

JOHANNA M. MUTRIE, as parents

and next best friend of ETHAN J.

MUTRIE, a minor,

Plaintiffs,

V. ORDER

ADAM MCDONOUGH and

LINDSAY MCDONOUGH,

individually and in their capacity

as parents, legal guardians, and next

best friend of TYLER MCDONOUGH,

a minor,

Defendants.

I. Background

A. Procedural Posture

This case arises out of an incident at a youth football game. Patrick and Johanna
Mutrie, parents an next best friends of Ethan J. Mutrie (*the Mutries”), bring various
tort claims against Adam and Lindsay McDonough, parents and next best friends of yler
McDonough (“the McDonoughs™). The court previously denied a motion to dismiss
Count IT of the complaint, which asserts a claim for negligent infliction of emotional
distress. Before the court is defendants’ motion for summary judgment on all counts.

B. Facts

Plaintiff Ethan Mutrie and defendant Tyler McDonough were particiy s in a
youth football game that occurred on October 21, 2012. (Def.’s SM.F. § 1.) Tyler playved

for the Saco Junior Trojans and Ethan played for the Scarborough “white team.”™ (Def.’s



S.M.F. 99 2-3.) Both were ten years old at the time of the game. (Def.’s S.M.F. 9§ 2-3.)
Tyler was over 120 pounds and Ethan was approximately 70 pounds. (Def.’s SM.F. " |
16, 18.)

Ethan, playing defensive line, was lined up against Tyler. During one play, the
two began shoving each other after the ball was snapped and continued to push each
other after the play had ended. (Def.’s SM.F. Y 4-6.) Ethan turned and attempted to
return to the huddle after the whistle blew, but Tyler grabbed his jersey and placed him in
a headlock. (Def’s SM.F. 9 6.) Ethan’s father witnessed this; he testified in his
deposition that around ten to fifteen seconds after the whistle had blown, Tyler grabbed
Ethan with his left arm on the back of his neck, almost like a “horse collar” and pulled
Ethan into him. (Def.’s S.MLF. § 9.) Tyler then wrapped his right arm underneath Ethan’s
helmet and swung his body approximately two and a half feet into the air before throwing
him into the ground. (Def.’s S.M.F. §9 10-11.) Ethan “blanked out” after he was placed in
the headlock. (Def.’s S.MLF. 94 6-7.) Ethan was hurt on the play and did not return.
(Def.’s SMLEF. § 19.) Referees ejected Tyler from the game and he was suspended for the
following game. (Def’s SM.F. 7 21-22.) After he was ¢jected, Tyler removed his
helmet and used profanities. (P1.’s Add’tl SM.F. §7.)

iJ. Discussion
A. Summary Judgment Stan 1rd

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits . . . show that there is
no genuine issue as to any material fact . . . and that any party is entitled to a judgment as

a matter of law.” M.R. Civ. P. 56(c).
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sal guardians are jointly and severally liable with the minor for that
damage or injury in an amount not exceeding $ §00.

14 M.R.S. § 304.

To proceed on their claim of vicarious liability in C¢ nt V, plaintiffs must put
forth prima facie evidence to support liability under the statute. There is no dispute that
Tyler was the requisite age and lived with his parents at the time of the incident. The only
issue is whether plaintiffs put forth prima facie evidence that Tyler acted “willfully or
maliciously.”

Construing the facts and all reasonable inferences in the plaintiffs’ favor, the
nature « the conduct and Tyler’s actions immediately thereafter support at least an
inference that the conduct was willful. Although the record establishes Tyler did not
intend to hurt Ethan, he clearly intended to grab him by the neck and throw him to the
ground and showed no remorse when Ethan was injured, removing his helmet and using
expletives after he was ejected. This is sufficient to deny summary judgment. See C-K
Enters., Inc. v. Depositors Tr. Co., 438 A.2d 262, 265 (Me. 1981) (whether intentional
conduct was willful or malicious to support award of punitive damages properly
submitted to the jury).

Ultimately, the plaintiffs will have the burden to establish willfulness or malice to
support vicarious liability under 14 M.R.S. § 304. Damages, if any, will be limited to
$800 as set forth in the statute. 1d.

II.  Conclusion
The defendants’ motion for summary judgment will be granted as to Counts II

and 1V because the plaintiffs have failed to put forth prima facie evidence to support the
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emotional distress claims. Disputed issues of material fact preclude summary judgment

on the remaining counts.

e entry shall be:

The Defendants’ motion for summary judgment is GRANTED as to
Counts [l and I'V. The tion is DENIED in all other  pects.

SO Ot D.

DA™ Aprit=22016
, N -

J'Neil, Jr.
Justice, Superior Court
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PATRICK F. MUTRIE and
JOHANNA M. MUTRIE, as parents
and next best friend of ETHAN J.
MUTRIE, a minor,

Plaintiffs,

V. ORDER
ADAM MCDONOUGH and

LINDSAY MCDONOUGH,

individually and in their capacity

as parents, legal guardians, and next

best friend of TYLER MCDONOUGH,

a minor,

Defendants.

1. Background

This is a personal injury suit brought by the parents of Ethan J. Mutrie (“the
Mutries”) against Adam and Lindsay McDonough, parents of Tyler McDonough (“the
McDonoughs”). According to the facts alleged in the complaint, Tyler McDonough
placed Ethan Mutrie in a headlock, slammed him into the ground, and injured him while
the two were playing in a youth football game between Scarborough and Saco.

Relevant here is Count II, which alleges a claim for Negligent Infliction of
Emotional Distress (“NIED”). (Compl. 5-6.) The McDonoughs have filed a motion to
dismiss Count II, alleging that the claim is subsumed by the other tort claims, including
Count IV (Intentional Infliction of Emotional Distress), and fails to state a claim for

which relief can be granted.



II. Motion to Dismiss Standard

In ruling on a motion to dismiss, the court views the facts in the complaint as true
and admitted. Saunders v. Tisher, 2006 ME 94, ] 8, 902 A.2d 830. The court “examine(s]
the complaint . . . to determine whether it sets forth elements of a cause of action or
alleges facts that would entitle the plaintiff to relief pursuant to some legal theory.” Doe
v. Graham, 2009 ME 88, 4 2, 977 A.2d 391, quoting Saunders, 2006 ME 94, { 8, 902
A.2d 830. To dismiss for failure to state a claim, the court must determine it is “beyond
doubt that [the] plaintiff is entitled to no relief under any set of facts that might be proven
in support of the claim.”” Dragomir v. Spring Harbor Hosp., 2009 ME 51, ] 15, 970 A.2d
310, quoting Plimpton v. Gerrard, 668 A.2d 882, 885 (Me. 1995).

ITI. Discussion

The parties’ arguments center on whether the Law Court’s decision in Curtis v.
Porter, 2001 ME 158, 784 A.2d 18, mandates dismissal of Count II.

In Curtis, the Law Court contrasted NIED with the tort of intentional infliction of
emotional distress (“IIED”), noting “the buniverse of those who may be liable in tort for
thé negligent infliction of emotional distress is much more limited.” Curtis, 2001 ME
158,917, 784 A.2d 18. The Court recognized three circumstances in which a claim for
NIED lies: (1) bystander liability actions, (2) where a special relationship exists between

| the tortfeasor and the injured claimant, and (3) where the tortfeasor has committed
another tort in addition to NIED.' Id. § 19. The Court continued:

[Wlhen the separate tort at issue allows a plaintiff to recover for emotional

suffering, the claim for negligent infliction of emotional distress is usually
subsumed in any award entered on the separate tort.

! In other words, unless (1) or (2) are present, there is no standalone NIED tort.



Id. (emphasis added).

At issue in Curtis were only two claims: one for ITED and the second for NIED.
The Court ultimately held that the plaintiff could not recover on her NIED claim if she
failed to prevail on her ITED claim:

Curtis may recover her emotional distress damages through [her IIED]

claim. She cannot, however, in the absence of a special relationship or a

claim of bystander liability, press her claim to recover for her emotional

distress if she does not prevail on the separate intentional infliction claim.

Thus, her negligent infliction claim is subsumed in the intentional

infliction claim, and the court appropriately granted summary judgment on

that claim.

Id. § 22.

The McDonoughs read Curtis to mean NIED claims cannot be brought together
with an IIED claim when they arise from the same harm. The Mutries maintain Curtis
means they cannot recover for the same damages under both NIED and [IED.

The Law Court held that Curtis could not recover on her NIED claim if her ITED
claim failed for a simple reason: her only remaining claim would be NIED. Because there
is no standalone tort for NIED without a duty (such as in bystander and special
relationship cases), Curtis’ NIED claim failed as a matter of law. Curtis, 2001 ME 158,
19. This is not the situation in the present case because the Mutries bring separate claims
for Negligence (Count I) and Assault and Battery (Count IIT). Thus even if the Mutries’
claim for ITED fails, they can still recover for emotional harm under the NIED theory
because they can recover for emotional harm under the other torts pled. White v. Bishop,

2003 WL 21919837 at *2 (Me. Super. July 7, 2003) (holding negligent operation of a

motor vehicle was a separate tort adequate to support emotional distress claim under



Curtis), see also Henriksen v. Cameron, 622 A.2d 1135, 1143 (Me. 1993) (noting
plaintiff could recover for emotional injuries from physical assaults).

Curtis did provide some sound advice for pleading practice:

[A]lthough negligent infliction claims are now routinely added to

complaints stating a cause of action in tort, this practice is rarely necessary

unless the claim is made by a bystander or against one with a special

relationship to the plaintiff.

Id. 9 20. While it may not be necessary to bring duplicative causes of action in tort cases,
electing to do so does not mean a party fails to state a claim. Litigation strategy is not for
the court to decide on a motion to dismiss.

Finally, if the Mutries do ultimately recover for emotional distress, they cannot
also recover for the same emotional distress on an NIED theory. Curtis, 2001 ME 158, |
19, 784 A.2d 18. The McDonoughs may later raise this if there is a risk of duplicative

recovery, but a motion to dismiss is not the appropriate vehicle to reduce damage awards

that have yet to materialize.
The Defendants Motion to Dismiss is hereby DENIED.
SO ORDERED.
DATE: . ..
"7/14 N C
John O’Neil, Jr.
Justice, Superior Court
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