


























STATE OF MAINE 

YORK, ss. 

RORY HOLLAND, 

Plaintiff 

SUPERIOR COURT 
CIVIL ACTION 

DOCKET NO. CV-03-071 

JUDGMENT 

CITY OF BIDDEFORD, 

Defendant 

The original complaint in this case asserted a variety of State tort claims and 

Federal constitutional claims against the City of Biddeford (City). At the summary 

judgment phase, Mr. Holland withdrew the State tort claims and this court granted 

summary judgment for the City on the Fourth Amendment claim, but denied summary 

judgment on Mr. Holland's Equal Protection and Due Process claims. These claims 

were heard at a non-jury trial over six days between April and June 7h, 2006. 

Mr. Holland alleges approximately fifty-two interactions with City authorities 

which demonstrate racial animus on the part of the City toward Mr. Holland. At a pre- 

trial conference the court asked Mr. Holland's counsel to select the most significant 

events in an attempt to reasonably limit the scope of testimony at trial. Counsel 

accommodated this request and agreed to focus on fifteen events at trial. However, 

testimony concerning other events was offered and admitted over objection as it might 

bear on the issue of racial animus. 

Following trial, final arguments and review of post-trial pleadings, judgment 

will enter for the City on all claims. In summary, while Mr. Holland has established 



that an animus developed between him and City authorities, he has failed to prove it 

was motivated by racial considerations. 

ELEMENTS OF THE CLAIM 

Mr. Holland alleges violations of his Due Process and Equal Protection rights, 

actionable under the Federal Civil kghts Act. To establish liability on the part of the 

City, Mr. Holland must prove the existence of an official policy or custom which caused 

a deprivation of h s  rights. Monell v. Dept. of Social Services, 436 U.S. 658 (1978). Such a 

custom or policy can be inferred when the evidence demonstrates that the offending 

conduct was so widespread and flagrant that it can fairly be said that municipal officials 

should be aware of it. Silva v. Worden, 130 F.3d 26 (1" Cir. 1997). To succeed on his 

Equal Protection claim Mr. Holland must prove that he was treated selectively as 

compared to others based on his race. To succeed on his Due Process claim, Mr. 

Holland must prove that officials, motivated by considerations of race, acted against 

h m  in a manner which shocks the conscience. 

FACTS 

Mr. Holland is an African-American who moved to Biddeford in 1994, renting an 

apartment at 58 South Street. In June, 1997, he bought the apartment buildings at 56 

and 58 South Street. On February 5,2003 Biddeford authorities were called by a tenant 

from Mr. Holland's apartment at 56 South Street, who complained that all utilities had 

been shut off. This complaint led to a search of the basement to determine the source of 

a fuel oil odor and ultimately led to an order prohbiting occupancy until a variety of 

electrical code issues were resolved. This event, which is described in more detail in the 

Order of Summary Judgment in favor of the City dated March 21,2005, appears to have 

been the primary event whch triggered these claims. 



Mr. Holland alleges that the City, acting principally through the police 

department and the code enforcement officer, and with the knowing acquiescence - if 

not the outright encouragement - of the City's elected and appointed leadership, 

violated his constitutional rights to Equal Protection and Due Process. Testimony was 

presented concerning approximately fifty instances to establish these claims. The thrust 

of the claims involving the police department allege either that the police commenced 

criminal complaints against him without probable cause or that they failed to respond 

appropriately to his calls for service. The claims against the Code Enforcement Officer 

allege that h s  property was singled out for discriminatory enforcement actions. Mi-. 

Holland alleges that these actions were motivated by racial animus toward him: in 

essence, the City wanted him to move out of town. 

My ultimate finding is that, while the relationship between Mi-. Holland and the 

City has been difficult and often contentious, the evidence does not support a finding 

that the City acted with racial animus toward Mr. Holland. This finding is based upon 

an analysis of the nature of the contacts between Mr. Holland and the City, the actions 

and decisions taken by City employees and the information available to them when 

they acted. 

With respect to police contacts, between October 1995 and April 2004 there were 

approximately seventeen occasions on which the police considered talung some 

enforcement action against Mi-. Holland. My review of the police records indicates that 

on each occasion the police were responding to a citizen complaint concerning Mi-. 

Holland's conduct. On six occasions he was arrested. On four of those six occasions the 

police had procured judicially 'approved warrants. One of the other arrests involved a 

confrontation between Mr. Holland and Coco Bedard. Ths  incident arose out of a 

business disagreement between the parties. It escalated into a physical confrontation, 



followed by reckless driving behavior. Mr. Holland complains that he was arrested, 

while his complaints against Mr. Bedard were ignored. In fact, the police report shows 

both parties were arrested and charged. 

The other warrantless arrest involved an incident at the Biddeford District Court. 

A citizen called, complaining that Mr. Holland was intimidating her. Apparently, she 

was a potential witness in a case involving Mr. Holland. When the police responded, 

the complaintant was crying and expressed fear of Mr. Holland. Police consulted with 

the clerk's office to ascertain if Mr. Holland had any scheduled business at court and 

learned that he did not. They then consulted with court security and decided to ask Mr. 

Holland to leave on several occasions. When he refused, he was arrested. While Mr. 

Holland certainly has a right of access to public facilities, that right is not absolute. A 

person who is disrupting or interfering with public business may be asked to leave, and 

becomes a trespasser if he fails to do so. A fair evaluation of the evidence on h s  point 

shows that police had probable cause to arrest Mr. Holland. The fact that the charge 

was not prosecuted does not change this conclusion. In any event, nothing in the 

evidence suggests that the arrest was motivated by raaal animus. 

With respect to several incidents, Mr. Holland alleges that the police summonsed 

him, but failed to act on h s  complaints against others arising out of the same incident. 

The police reports do not support these contentions. When the police responded to 

incidents whch presented conflicting reports, frequently they summonsed both parties. 

(see, for example, Incident #5 at Shelley's Pub; Incident #8; Incident #9 involving Mr. 

Lau). 

Mr. Holland alleges that he was the victim of hate crimes perpetrated by Robert 

Kalex and others and the police failed to adequately respond. The evidence is to the 

contrary. The Biddeford Police have a specific policy concerning hate crimes. Ms. 



Berkovich, a detective with the Attorney General's office who investigates reports of 

hate crimes, testified that the Biddeford department is fully cooperative with the 

Attorney General's policy concerning hate crimes. 

She testified that Biddeford is one of the better agencies she works with; fully 

responsive to her requests for information or assistance. Mr. Holland's complaints were 

promptly referred to the Attorney General's office, and his case received special 

treatment. Mr. Kalex was prosecuted on these claims. While Mr. Holland may not be 

satisfied with the promptness of the investigation or the final outcome of the 

prosecution, the evidence does not show that the police ignored his complaint. 

One final example of an incident in which Mr. Holland asserts that the police 

acted out of racial animus toward him involves Susan Varney. In June 2004 Mr. 

Holland began staying at the home of Susan Varney, a recent widow. The facts show 

that relatives of Ms. Varney came to the Saco Police expressing concern for Ms. Varney. 

The Saco Police requested that the Biddeford Police check on Ms. Varney's welfare. 

When they arrived, the Biddeford Police met a citizen, who also expressed concern for 

Ms. Varney. The police next met with Ms. Varney's brother, who lived in the same 

house. The brother was unable to reach Ms. Varney by phone or otherwise. After 

consulting with the District Attorney, the police accompanied the brother into Ms. 

Varney's apartment. After having an opportunity to speak with Ms. Varney, they 

accepted her statement that she was not in danger and left. No action was taken against 

Mr. Holland. The allegation that h s  police action is motivated by racial animus toward 

Mr. Holland is not supported by the evidence; indeed, anything less than this response 

by the Biddeford police could reasonably be seen as dereliction of duty. 

Similarly, contacts between the CEO and Mr. Holland were generated by h r d -  

party complaints from tenants or neighbors concerning Mr. Holland. On at least two 



occasions, when disagreements arose between Mr. Holland and his tenants, utilities to 

the tenants' apartments were shut off. The tenants then called City authorities, who 

responded to these complaints. The evidence does not indicate that the CEO initiated 

these contacts on h s  own. Rather, the evidence indicates that the CEO responded to 

legitimate citizen complaints. 

Further, the evidence does not support a finding that the City's elected and 

appointed leadership held or expressed a racially based animus toward Mr. Holland. 

The Chief of Police, the City Attorney and a City Counselor all testified that, whle Mr. 

Holland regularly attended council meetings and was a frequent topic of discussion, 

none of tlus discussion involved or was motivated by considerations of race. Whle 

admittedly the court would not expect public officials to admit they were racist, 

nevertheless, Mr. Holland has the burden of proof on this issue, and that burden has not 

been carried. 

Mr. Holland is an imposing figure, both physically and intellectually. 

Understandably, given the history of race relations in our country, he jealously guards 

his rights and is neither shy nor subtle about asserting them or questioning public 

authorities. While he has every right to do so, the evidence shows that his actions have 

created tensions within the community and generated complaints to public officials, 

whose duty it is to respond. 

Ths would be a different case if the evidence showed that City officials, on their 

own initiative, sought out Mr. Holland for enforcement action. However, the evidence 

is to the contrary. Nearly every contact between City officials and Mr. Holland is the 

result of a tlurd-party complaint. Given the tensions existing between Mr. Holland and 

members of the community, it is understandable that he would have numerous contacts 



with city officials. However, that alone is not sufficient to prove that City officials acted 

out of racial animus toward h m .  

The entry will be as follows: 

On Plaintiff's Complaint, judgment for the Defendant on all counts. 

Dated: September 6,2006 

Justice, uperior Court / /"' 
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7 5  PEARL ST 
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