ST/ o OF MAINE STTTTTOR COURL
YORK, SS. Civin o LTION
DOCKET NO. AP-15-26

RICHARD B * ™ ANO,

Petitioner,

V. ORDER

TOWN OF """ TERY, PLANNING BOAlL.,

and

2. US.ROUTE 1, LLC,

Respondents.

I. Back _ Hund

Richard M. Balano appeals to this court from a decision by the Town of Kittery
Plar "1g Board. M.R. Civ. P. 80B. Balano contends the Board erred in approving a site
plan application for a hotel development on Route 1 in Kittery. For the reasons set forth
below, the appeal is denied and the Board’s decision is affirmed.

Intervenor and respondent 275 U.S. Route 1, LLC (“the applicant”™) submitted an
application for site plan review for an 83-room hotel at 275 Route 1 in Kittery. The Town
of Kittery P° ing "oard (“the Board™) held a public hearing on the ~ al site plan
application ¢ August 20, 2015. Various parties spoke for and against the proposal and

the Board took evidence. After considering the evidence and addressing each of the



various site | in review criteria, the Board voted 5-0 to approve the application, with
conditions. This appeal followed.
Il. Discussion

A. Rule 80B Standard
In Rule 80B appeals, the court reviews the municipal decision below for errors of

law, abuse of discretion, or findings not supported by substantial evidence. Aydelott v.
Citv of Portland, 2010 ME 25, § 10, 990 A.2d 1024. The party challenging the decision
has the burden of proof. /d  When the appeal comes before the Superior Court after
multiple levels of review at the municipal level, the court reviews the operative decision
directly. Dunlop v. Town of Westport Island, 2012 ME 22,9 13, 37 A.3d 300.

Municipal ordinances are interpreted and applied by the court de novo. Nugent v.
Town of Camden, 1998 ME 92, § 7, 710 A.2d 245. “The terms or expressions in an
ordinance are to be construed reasonably with regard to both the objectives sought to be
obtained and the general structure of the Ordinance as a whole.” Jordan v. City of
Ellsworth, 2003 ME 82,9 9, 828 A.2d 768.

B. Standing

The Town first argues Balano lacks standing to bring this appeal. The applicable
ordinance provides “[a]n aggrieved party with legal standing may appeal a final decision
of the Planning Board™ to Superior Court pursuant to Rule 80B within forty-five days
from the decision. Kittery, Me., Land Use & Development Code, § 16.6.2(A) (July 26,
2010) (“Ordinance™). There is no dispute this appeal was timely filed.

To establish legal standing, an appellant must show (1) participation at the

administrative proceeding, and (2) a particularized injury as a result of the decision.

)






court concludes Balano participated adequately to meet the first prong of the standing
test. Cf Jaeger v. Sheehy, 551 A.2d 841, 842 (Me. 1988) (conversations with municipal
official prior to hearing about concerns, but never expressing overt opposition to a project
inadequate p  icipation).

As to e “particularized injury” requirement, Balano asserts that he lives on Ox
Point Drive, a dead-end street, and the proposed hotel will be constructed on land
adjoining his only point of access to Route 1 and increased traffic will burden this access.
He also alleges injury from his ““westward view,” increased traffic, and noise from trash
removal. (Balano Aff. 99 5-7.)"

The Town concedes Balano lives “in the general area of the proposed motel,”
Town Brief 11, but argues this is insufficient to satisfy the injury requirement. “A person
suffers a particularized injury only when that person suffers injury or harm that is in fact
distinct from the harm experienced by the public at large.” Nergaard v. Town of Westport
Island, 2009 ME 56, 9 18, 973 A.2d 735 (citation omitted) (quotation marks omitted).
“[Sltanding has been liberally granted to people who own property in the same
neighborhood as the property that is subject to a permit or variance.” Id.

Balano lives in the neighborhood of the proposal on a dead-end street accessible
primarily from Route 1. Because of this uniquely limited access, Balano must drive
through the Route 1 intersection adjoining the proposal and would necessarily do so more

often than ot 1 members of the public. The introduction of additional traffic to the area

' The applicant argues that the court should not consider Balano’s affidavit in determining
whether he has standing. (Intervenor Brief 2 n.1.) Because a lack of standing would be grounds to
dismiss the appeal without considering the merits, the court considers the affidavit. See Norris
L zasiles Aconic TT0 2008 ME 100 17 1.5, 879 A.2d 1007 {statine couirt mayv consider
LTUTHLL Y ASSOCS., Lo, AUuo ViDL TuLy 1/ 1lLo. 0/7 AU 1UU/ \blalllls Lourt lllay LUUDIdCl
affidavit submitted in opposition to motion to dismiss Rule 80B appeal for lack of standing). The
rationale for limiting a Rule 80B appeal to the record before the Board would not be served by
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of the ordinance to exclude ornamental structures on top of a building from a height
calculation. See Rockland Plaza Realtv Corp. v. City of Rockland, 2001 ME 81, ¢ 12, 772
A.2d 256 (rejecting challenger’s argument that ornamental cupola ought to be included
within the height calculation as “overtechnical” and contrary to the intent of the
ordinance). Under either the finition of “building™ or “structure,” the fact the parapets
extend the hotel’s height beyond forty feet is immaterial to the height measurement under
the ordinances.

To the extent the ordinances apply different height standards to different roof
designs, this is a legislative choice with the discretion of the drafters of the ordinance,
which expressly delegates power to determine practicable roof designs to the Board. The
Board did not grant a waiver or va nce because the plain language of the ordinance
allows for the Board to approve a it roof design if satisfied that a pitched roof is
impracticable. See York v. Town of  _runquit, 2001 ME 53, ¢ 10, 769 A.2d 172 (board
has authority under ordinances to m 2 waivers upon certain findings; such waivers did
not amount to unlawful variances that had to be approve by ZBA). This is a substantive
standard that was applied by the Board and supported by record evidence. (R. 18-19.)

This case is therefore distinguishable from cases involving conflicting standards
and allowed anning Boards to grant de facto variances where such power was the
exclusive domain of the Zoning Board of Appeals. See Sawyer v. Town of Cape
Elizaberh, 2004 ME 71, § 14, 852 A.2d 38 (citing Perkins v. Town of Ogunquit, 1998 ME
42,709 A.2d 106). Here, the Planning Board had the power to conclude that the pitched

roof was design was not practicable. The height calculation methods that flowed from



allowing a it roof design were plainly contemplated and permitted under the
ordinances. Cf. Sawyer, 2004 ME 71, 9§ 16, 852 A.2d 58.
3. Waiver: Comprehensive Plan

The Town argues that Balano’s remaining arguments were not raised before the
Board and are therefore waived. See Brown v. Town of Starks, 2015 ME 47, 9 7, 114
A.3d 1003 (failure to raise standard of review issue before Board below waived
consideration of the issue on appeal); see also Tarason v. Town of S. Berwick, 2005 M.
30, 9 8, 868 A.2d 230. “An issue is raised and preserved if there was a ‘sufficient basis in
the record to alert the court and any opposing party to the existence of that issue.””
Verizon New Eng. v. PUC, 2005 ME 5, § 15, 866 A.2d 844 (citation omitted) (quotation
marks omitted).

Balano effectively raised issues surrounding the building’s height at the municipal
level, thus arguments (1)-(3) as set forth above were preserved. Argument (5) challenges
an approval condition imposed as part of the decision and thus could not have been raised
prior to the hearing. Balano’s arguments regarding consistency with the comprehensive
plan, however, was not raised and would appear to have been waived. Even if the
argument was not waived, Balano fails to meet his burden demonstrate how the Board’s
decision with respect to this site plan application is not in “basic harmony™ with the
Town’s comprehensive plan. See Remmel v. City of Portland, 2014 ME 114, 4 13, 102
A.3d 1168. Although the plan, like the ordinance, limits buildings and structures in the C-
3 zone to fo  feet in height, the proposed hotel complies with the height standards as

calculated by the ordinances for the reasons stated above.

4. Approval Condition: Buffer



Balano lastly argues that the proposal does not meet the applicable bu  r
standard. See Ordinance § 16.3.2.11(D)(3)(c)(i) (“A vegetated * Iscape planter strip
must be provided a minimum of thirty (30) feet in depth adjacent to the right of way of all
public roads . . . .”) Balano argues the Board unlawfully conc »ned approval upon the
planting and maintenance of trees along a strip within a Maine Department of
Transportion (MaineDOT) right-of-way.

This argument misconstrues the condition imposed and the consequences should
the MaineDOT object to additior  plantings. The Board conditioned approval as
follows: “The existing vegetated area within the Route 1 right of way will be planted w 1
additional trees if MaineDOT provides permission. In the event the permission is not
obtained '+ 30 foot wide reserve buffer area must be planted prior to the proposed
development’s completion.” (R. 13.) Thus, if M. ° :DOT denies the request to plant
additional vegetation buffer along the strip, the applicant has set aside an additional thirty
feet of buffer area that will be planted, in accordance with a site plan sﬁbmitted to the
Board. (R. 46.)

e Toard properly imposed a valid approo T condition that will ensure
compliance with the buffer standard. Belano’s challenge on this point lacks merit.

o Conclusion
The Board’s decision properly interpreted and applied the applicable ordinance
standards and was supported by substantial evidence. The appeal will be deni¢ ~ and the

decision will be affirmed.
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The entry shall be:

T1 petitioner’s Rule 877 appeal is DE. ... The decision of the Town
of Kittery Planning Board is AFFIRM.._D.

SO ORDERED.

[ TE:May {2016

7N ()
John U Netl, Jr.
Justice, Superior Court
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