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The defendants have appealed from a judgment of the District Court |
(Biddeford, Wheeler, ].) awarding the plaintiff a claimed real estate commission for
the sale of a condominium in Old Orchard Beach. The first issue is whether Karen
Panza can appeal. While she did not éppear at the tx%ial she did file the equivalent
of an answer. Under the circumstances of this case, where neither a default
judgment nor a default was entered and where counsel for Frank Panza indicated
that he was representing Karen Panza as well, her appeal, along with his, will be
considered.

The defénaants next argue that the plaintiff Aréal estate broker was not
entitled to a' commission because they were free to reject the full price offer brought
to them by the broker. They rely in large part on Bowley v. Paine, 291 A.Za_ 712,4
(Me. 1972). That case, which involved an oral listing agreement, stated “The law of
Maine“‘clearly is that in order to be entitled to a commission, a real estate broker

with whom property is listed must procure a prospective purchaser ready, willing




-

and able to purchase the property on the terms and conditions specified by the
seller and communicated to the broker at the time of the listing or, if no such terms
and conditions e;ie communicated to the broker, then upon such terms and
conditions agreeable to the seller.”

The exclusive right to sell listing agreement of June 2, 1998 lists the asking
price of $179,900 and requires that the propert}; be conveyed \by a warranty deed.

The line “Other Conditions” is blank. The terms and conditions were

communicated at the time of the listing and the defehdants are not free to add

other terms and conditions so long as the prdspective purchaser is ready, willing
and able to purchase. If the purchaser stated that he or she coula not close for a‘ |
long time then the purchaser might not be ready, willing or able. If a specific
amount of a security deposit, a specific cdlosing date or any other condition beyond
producing a full price offer from a ready, willing and able purchaser was required,
that additional term or condition could hdve been bspecified in the listing
agreement. Since it was not, the plaintiff correctly prevailed on this issue.

The ﬁext issue involves the plaintiff’s dual representation of the buyer and
sellers without proper disclosure of that fact to the seller. In Goldberg Realty Group
v. Weinstein, 669 A.2d 187 (Me. 1996) the Law Court held, at 190, that a real estate
broker “. .. has a fiduciary duty to the seller with respect ‘to matters within the scope
of the agency.” The broker is réquired to fully disclose to the seller “all facts within
his knowledge which bear materially upon his principal’s interests.” Thé Law

Court also stated, at 190, that “We have previously held that the broker forfeits



-

any right to a commission if he breaches this duty”. At 191 the Law Court focused
on what was material. It stated, “Information is material to the transaction if a
person with a degree of business acumen would want the information before
proceeding. The principal need not show that, but for the failure to disclose, he
would not have reached the decision that he made. The test is whether the
information might reasonably be expected to influence the principal’s decision.”

The Law Court has not said that a breach of fiduciary duty occurs upon the
failure to disclose any fact which bears upon the principélj s interest. It required that
the facts “bear materially” upon the seller’s interests:

In the current case the District Court did not find that the non-disclosure was
material. That decision, whether it is characterized as a factual détermination, a
legal determination or a mixed issue of fact and law is not erroneous, and not an
abuse of discretion. -

At oral argument I asked the attorneys whether the issue of dual
representation without disclosure had been presented to the Maine Real Estate
Commission. They indicated that it had not been. I will refer the matter to the
Commission for their review, and a copy of this decision and the District Court

judgment will be.sent to the Commission.
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