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The defendant has filed a motion to dismiss the complaint, arguing that the claim
is barred by the terms of an order issued in a bankruptcy proceeding affecting the
defendant. A motion to dismiss ordinarily tests only the sufficiency of a complaint. See
McAfee v. Cole, 637 A.2d 463, 465 (Me. 1994). Bankruptcy is an affirmative defense of
avoidance, see M.R.Civ.P. 8(c), on which the defendant bears the burden of proof. The
defendant and, in response, the plaintiff have filed extrinsic material that goes beyond the
record that defines the analytical scope of a motion to dismiss. Whether the motion at bar
is viewed as a motion to dismiss or a motion for summary Judgment, see M.R.Civ.P.
12(b) (a motion to dismiss may be converted into one for summary judgment), it must be
denied. First, if the motion is a motion to dismiss, the pleadings to not establish that the
plaintiff is precluded from recovery on her claim. Second, if it is a motion for summary
Judgment, and even if the record created by the parties is a proper one to consider the
factual assertions they make, that record reveals a genuine issue of material fact on the
question of whether the plaintiff, through counsel, received notice of any filing

requirements.
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The entry shall be:

The defendant’s motion to dismiss is denied.

Dated: February 11, 2005 7\ //

Jusucé’ Ma{ne Superior Court
Jeffrey L. Hjelm
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CERTIFY/NOTIFICATION - CASE FILE NOTICE SENT ON 10/29/2004
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Party(s): KMART
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