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The parties represent that the Motion for Attachment is not ripe for
adjudication. As such, it will be deferred until request for hearing by a.

party.

The Motion to Amend is granted: Record Town, Inc., is added as a
defendant and the Amended Complaint is approved.

The remaining matter of adjudication is the Defendant’s Motion to
Dismiss. Defendant invites the court to consider facts outside the
proceedings on its Rule 12 (b) motion as done in Beaucage v. City of
Rockland, 2000 ME 184; 760 A.2d 1054 (Me. 2000). Doing so effectively
transforms the motion into a motion for summary judgment. The court has
the exclusive discretion to consider matters outside the pleadings.

The materials outside the pleadings present a compelling argument
for the dismissal of Trans world Entertainment Corporation from this case.
Although discovery may reveal additional means by which to reach Trans
~World Entertainment Corporation, Plaintiff presently has only the letter of
Bruce Eisenberg of June 1, 1999, (Exhibit C to Plaintiff’s Response to Motion
to Dismiss) upon which to found liability.! Given the unequivocal nature of

1 - The letter of October 15, 1997, from mark Briggs (Exhibit B to
Plaintiff’s Response to Motion to Dismiss) is of no legal import significance
in Plaintiff’s efforts to reach Trans World Entertainment Corporation.



the assignment from Strawberries, Inc., to Record Town, Inc. (Exhibit A to
Motion for Attachment), the Defendant may well prevail upon a future
motion for summary judgment.2 However, the court declines to consider
matters outside the pleadings at this juncture and must, therefor, deny the
motion to dismiss.

So Ordered.

The Clerk may incorporate this Order into the docket by

reference pursuant to M.R.Civ.P Rule 79 (a).
Dated: November 29, 2001 f ] LV”‘Q
|l

JU$TICE, SUPERIOR COURT

2 - As noted above, the court declines to treat the present pleadings
as a motion for summary judgment. Such a motion is better presented
after full discovery and upon a complete record.
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