














that statute, contribution is now based upon percentages of causal fault among defendants,
independent of any cross-claim for contribution. Id. (“More than five years’ experience in
apportioning causal fault under our Comparative Negligence law convinces us that this
change as to contribution will result in no insuperable difficulties for the courts or juries.
We hold, then, that any contribution by joint tort-feasors shall be in proportion to the
contributions of each one to the damages suffered by the Plaintiff.”).

With respect to the related but distinct concept of indemnification, the Law Court
has held that indemnification is available only in three specific instances. “(1) indemnity
may be agreed to expressly; (2) a contractual right of indemnification may be implied from
the nature of the relationship between the parties; or (3) a tort-based right to indemnity may
be found when there is a great disparity in the fault of the parties.” Emery v. Hussey Seating
Co.,697 A.2d 1284, 1287 (Me. 1997). Because Boyce has not alleged any facts that would
suggest that any of these three instances are present here, indemnity is not available to him
either.

Thus, because the Maine Comparative Negligence statute covers the extent that
Boyce is able to recover contribution, and because indemnification is not available, the
Court agrees with Defendants Keddy, Casavant and Century 21 that Boyce’s cross-claims
against them should be dismissed.

Boyce’s Motion to Dismiss Plaintiff’s Complaint

Boyce’s motion to dismiss is little more than a one-page document that asserts that
because the case was not brought to mediation before the Hintons filed suit, the case should
be dismissed, based on paragraph 17 of the Purchase and Sale Agreement. The Court
remains unpersuaded for two reasons: First, the Hintons assert that they repeatedly
attempted to bring their grievances to mediation, only to receive no response from any of
the Defendants, and that they filed this suit in court only after months of no response.

Second, that clause (§ 170f the PSA) only comes into play if the party that initiated suit



“loses in that subsequent litigation.” Since discovery on this case has not even finished, it
is far too early to decide whether or not this clause will become applicable.

A motion to dismiss tests only the legal sufficiency of the complaint, taking the facts
in the complaint as true. Under this standard, the Hintons have alleged sufficient facts to
set forth causes of action for Misrepresentation (either negligent or intentional) and Breach
of Contract. The Hintons were allegedly told that they were purchasing a house with no
material defects and with a right of way access to the lake, and the Purchase and Sale
Agreement allegedly stated the same as well. They allege that what they purchased instead
was a house with chronic flooding, mold and air quality problems, and one without a right
of way access to the lake. This sufficiently alleges Misrepresentation and Breach of

Contract.
CONCLUSION

The entry is:

Defendant Michael Keddy’s Motion for Judgment on Pleadings as to Defendant
Thomas Boyce’s cross-claim is GRANTED. Defendants Michelle Casavant and Century
21 Surette Real Estate’s Motion to dismiss Defendant Thomas Boyce’s cross-claim is
GRANTED. Defendant Thomas Boyce’s motion to dismiss Plaintiff’s complaint is
DENIED.

The clerk is directed to enter this Order on the docket for this case by incorporating

it by reference. M.R. Civ. P. 79(a).

Dated: February 20, 2020

—

William R. Stokes
Justice, Superior Court



