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This matter is before the court on defendant’s motion for summary judgment.
Plaintiff Carla Mowatt (“Plaintiff”) brings this action against her former employer,
Defendant John Murphy Homes, Inc. (“Defendant”) for violation of Maine’s
Whistleblower Protection Act and the Maine Human Rights Act. Plaintiff was the
Director of Children’s Services for Defendant from March 1998 to September 1999.
Plaintiff alleges she was illegally terminated due to her reporting of abuse to the
" Department of Human Services (“DHS”) concerning children to whom Defendant
provided services; and her informing her supervisor of illegal procedures within the
Children’s Services Department.

Defendant maintains that Plaintiff was terminated due to data received from
Defendant’s finance director, negative feedback generated as a result of a review of the
Children’s Services Department and because of Plaintiff’s reaction to an anonymous
complaint letter sent to Defendant. Reporting of suspected abuse or neglect is
mandatory for Defendant. Defendant had a written policy requiring its employees to
make reports of suspected abuse and neglect regarding persons under its care,

Aincluding children, during the period of Plaintiff's employment. Defendant moves for



summary judgment, alleging there is no genuine issue of fact and that it is entitled to
judgment as a matter of law.

Summary judgment is proper if the citations to the record found in the parties’
Rule 56(h) statements demonstrate that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter of law. See Dickinson v.
Clark, 2001 ME 49, q 4, 767 A.2d 303, 305. “A fact is material if it has the potential to
affect the outcome of the case under governing law.” Levine v. R.B.K. Caly Corp., 2001
ME 77, € 4, n.3, 770 A.2d 653, 655, n.3 (citing Burdzel v. Sobus, 2000 ME 84, § 6, 750 A.2d
573, 575). “The invocation of the summary judgment procedure does not permit the
court to decide an issue of fact, but only to determine whether a genuine issue of fact
exists. The Court cannot decide an issue of fact no matter how improbable seem the
opposing party’s chances of prevailing at trial.” Searles v. Trustees of St. Joseph’s College,
1997 ME 128, { 6, 695 A.2d 1206, 1209 (quoting Tallwood Land & Dev. Co. v. Botka, 352
A.2d 753, 755 (Me. 1976)). To avoid a judgment as a matter of law for a defendant, a
plaintiff mustestablish a prima facie case for each element of her cause of actiorn. - See
Fleming v. Gardner, 658 A.2d 1074, 1076 (Me. 1995).

The Maine Whistleblower’é Protection Act (“Act”), 26 M.R.S.A. § 831 et seq.,
prohibits an employer from taking adverse action against an employee for the reporting
activity specified in section 833(3), as well as against an employee who: 1) reports what
she reasonably believes to be an illegal activity at the workplace to his employer or a
public entity; 2) reports what she reasonably believes to be a workplace activity that
could endanger her own or others” health and safety; or 3) refuses to obey a directive
from her employer that she reasonably believes will place her or others in danger of

serious injury or death. 26 M.R.S.A. § 833. Participation in a court proceeding to



remove a minor from his parent’s home is also protected activity under the Act. Id. at
§ 833 (1)().

For an employee to prevail under the Act, she must show that 1) she engaged in
activity protected by the Act; 2) she experienced an adverse employment action; and 3)
a causal connection existed between the protected activity and the adverse employment
action. DiCentes v. Michaud, 1998 ME 227, q 14, 719 A.2d 509 (citing Bard v. Bath Iron
Works Corp., 590 A.2d 152, 154 (Me. 1991). If each element of the prima facie case is
satisfied — including causation - then the burden shifts to the defendant employer to
articulate a legitimate, non-retaliatory reason for its employment decision. See Fennell v.
First Step Designs, Ltd., 83 F.3d 526, 535 (1* Cir. 1996). If the defendant employer does
so, the ultimate burden falls on the plaintiff to demonstrate both that the proffered
reason is a pretext and that the job action was the result of the defendant’s retaliatory
animus. Id. (citations omitted).

The plaintiff need not show that her whistleblower activity was the sole reason
for het termination. See Maine Human Rights Commission v. City of Auburn, 408 A.2d
1253, 1268 (Me. 1979). Her overall burden is met if a reasonable jury could conclude
that the defendant employer’s purported reasons for her termination were false or that
the employer was more likely motivated by her protected activity. See Reeves .
Sanderson Plumbing Products, Inc., 120 S.Ct. 2097, 2106 (2000)(citations omitted).

Here, there remain genuine issues of material fact. Regarding causation, it
remains in dispute whether Plaintiff was fired for the reasons Defendant maintains
(e.g., due to data received from the finance director; negative feedback during the
program review; and Plaintiff's reaction to an anonymous letter), or whether Plaintiff
was in fact fired for her reporting of abuse to DHS and consequently for losing the two

largest cases in Children’s Services. Resolution of these issues is for a jury.
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The entry will be:

Defendant’s motion for summary judgment is DENIED.

Dated: May__ %2, 2003 W

Donald H. Marden
Justice, Superior Court
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