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STATE OF MAINE,

V. ORDER ON MOTION TO SUPPRESS

STEVEN GALATI,

Defendant

Defendant has been charged with two counts of Unlawful Possession of Scheduled Drugs,
Classes D and E pursuant to 17-A M.R.S.A. § 1107-A(1)(C) and 17-A M.RS.A. § 1107-A(1)(F).
Before the Court is Defendant’s Motion to Suppress filed on June 25,2018 and argued before this
Court on September 20, 2018.

BACKGROUND

The Motion to Suppress filed by the Defendant addresses three different cases with an array
of constitutional challenges. For our purposes, this Court will only be addressing the constitutional
issues associated with the incidents occurring on February 6,2018. On February 6,2018, Trooper
Jon Brown (hereinafter Trooper Brown) of the Maine State Police was one of several officers
engaging in a detail regarding distracted drivers, focusing specifically on the “move over law”
depicted in 29-A M.R.S.A. § 2054(9) (2017). Around 10:00 A.M. on February 6, 2018 Trooper
Brown, while in uniform, was completing a traffic stop of a commercial truck. After finishing the
traffic stop, Trooper Brown was sitting in his fully marked SUV cruiser behind the commercial
truck waiting for the truck to pull onto the freeway. While waiting in the breakdown lane, with his
emergency lights still engaged, a white Chevrolet motor vehicle passed Trooper Brown and shook
his cruiser due to its proximity in the adjacent lane.

Pursuant to Maine law, a driver passing a stationary authorized emergency vehicle with
emergency lights on must attempt to move over to a passing lane rather then pass the stationary
vehicle in the adjacent lane. 29-A M.R.S.A. § 2054(9)(A). Ifitis impossible for a vehicle to move
to a passing lane, the operator is required to pass the stationary authorized emergency vehicle “at
a careful and prudent speed reasonable for passing the authorized vehicle.” 29-A M.R.S.A. §
2054(9)(B). Based on 29-A M.R.S.A. § 2054(9), when Trooper Brown saw there were no vehicles



in the passing lane which would have hindered the white Chevrolet from moving over, he pulled
out onto the interstate and began to pursue the Chevrolet.

Due to the speed at which the Chevrolet was traveling, it took Trooper Brown a few
moments to catch up to the vehicle. While in pursuit, Trooper Brown contacted dispatch to inform
them and his detail that he was administering a traffic stop. Trooper Brown proceeded to pull the
vehicle over at mile marker 116 on I-95 and approached the car on foot. There were three people
in the vehicle which included the Defendant as the driver and two passengers. Trooper Brown
engaged in regular traffic citation practice and asked the parties for their identification, for vehicle
information, and asked all parties a few informative questions. As testified to at the Motion to
Suppress hearing, Trooper Brown stated he asked the Defendant and the passengers the following:
Where are you going? Where are you coming from? What are you doing? According to Trooper
Brown, this conversation lasted for 1-2 minutes. During this dialogue, Trooper Brown became
suspicious because the Defendant and his passengers were inconsistent in their answers. The
Defendant and the passengers informed Trooper Brown they were going to New York to visit the
Defendant’s sick father, but all parties were inconsistent as to where they would be staying and
what else they would be doing in New York. Trooper Brown articulated his suspicion at the Motion
to Suppress hearing and explained that this suspicion led him to call in a second officer with a
canine unit.

While waiting for the second officer to arrive, Trooper Brown continued with his traffic
stop in relation to the Defendant’s violation of 29-A M.R.S.A. § 2054(9). Within a couple of
minutes of calling in a second officer, Corporal Derrick Record (hereinafter Corporal Record)
arrived on the scene with his canine unit. After Corporal Record pulled over behind Trooper
Brown’s cruiser, he approached Trooper Brown and asked for details regarding the situation.
Although there are some inconsistencies in testimony as to whether Trooper Brown was getting in
his car or was already in his car when Corporal Record arrived on the scene, what is clear is that
Trooper Brown had not yet finished the traffic stop when Corporal Record appeared. After being
filled in on the circumstances of the stop, Corporal Record approached the white Chevrolet and
Trooper Brown remained in his cruiser to continue the necessary steps to complete the traffic
citation. Trooper Brown testified this took a few minutes and that he had not finished the stop prior

to Corporal Record arriving at the scene.



From Corporal Record’s point of view, he too was working the “move over” detail with
Trooper Brown and was located at mile marker 120 when he heard over dispatch that Trooper
Brown was in pursuit of a white Chevrolet. Within 2-3 minutes, Corporal Record was asked to
join Trooper Brown at mile marker 116 with his canine. Corporal Record testified that it took him
3-4 min to arrive at mile marker 116. Trooper Brown informed Corporal Record about the reason
for the stop and that he was suspicious of the Defendant and the two passengers due to their
inconsistent statements and nervousness. Due to this suspicion, Trooper Brown wanted to have
Corporal Record on the scene as a second officer for back up and for Corporal Record to have his
canine sniff around the vehicle.

After speaking to Trooper Brown, Corporal Record approached the Chevrolet, without his
canine, and addressed the Defendant and the two passengers. Corporal Record informed the
Defendant and the passengers he was going to have his dog sniff around the car; however, prior to
doing that he asked all three people if there were any narcotics or weapons in the vehicle. At first
all parties said no, but Corporal Record asked again if there were any narcotics and the female
passenger informed him she had marijuana on her person. After the female passenger spoke up,
the male passenger in the back seat also informed Corporal Record he had marijuana on his person.
Corporal Record informed the parties that his canine is not triggered by marijuana, but asked both
passengers to show him the marijuana. The female passenger showed Corporal Record her
marijuana without incident. The male passenger opened a backpack to show his marijuana, and
while looking into the backpack Corporal Record saw narcotic paraphernalia. Specifically, he saw
what appeared to be a crack or heroin pipe used to smoke illegal narcotics. Corporal Record also
saw a razor blade in the backpack. After seeing the drug paraphernalia, Corporal Record asked
both passengers to step out of the car.

Corporal Record patted down the male passenger for weapons and narcotics and also patted
down the female passenger for weapons. Once the pat downs were completed, Corporal Record
asked the Defendant if he would exit the vehicle and speak to him on the roadside. Corporal Record
spoke to the Defendant for 3-5 minutes and asked if he had any narcotics on him, which led the
Defendant to admit that he had prescription pills that were not his. After gaining this information,
Corporal Record did a pat down of the Defendant, felt an item on him that felt like cash, and

eventually pulled out a wad of cash in the sum of $800.00. After the pat down, Corporal Record



returned to his vehicle to run the names of the Defendant and the passengers with other officers
and agencies. Corporal Record testified that the process of the name search took 5-6 minutes.

After finishing the name search, Corporal Record returned to the Defendant and inquired
what the money was for. The Defendant and the passengers changed their original story and stated
they were bringing rent money to the Defendant’s sister in New York. Thereafter, the Defendant
told Corporal Record that the illegal pills he had were in the trunk of his vehicle in a bag. Corporal
Record opened the trunk of the vehicle, saw a duffle bag, and found suboxone strips, prescription
pills determined to be Xanax after being tested, and $4,000.00 in $1,000.00 bundles. Corporal
Record then brought out his canine and did person sniffs of the Defendant and the passengers.
Thereafter, Corporal Record called for other officers to come to the scene. At the end of the
interaction between police and the Defendant, Mr. Galati was not arrested. Rather, he was
summoned by Corporal Record for the drug possession charges and was given a traffic citation by
Trooper Brown pursuant to his violation of 29-A M.R.S.A. § 2054(9).

The Defendant brought this Motion to Suppress challenging the constitutionality of the
traffic stop claiming under several grounds of law that his Fourth Amendment rights were violated.
Based on the evidence presented at the hearing, this Court denies the Defendant’s Motion to

Suppress.
DISCUSSION

I. Validity of Traffic Stop

The Defendant argues that the State has failed to meet its burden in proving that there was
a violation of 29-A M.R.S.A. § 2054(9). At the Motion to Suppress hearing, Defense counsel
argued that the State has to meet at least the burden of preponderance of the evidence that the
traffic infraction did occur, and by failing to meet this burden the stop was not justified under the
Fourth Amendment. This is an incorrect interpretation of the law. Under 29-A M.R.S.A.. § 2054(9)
the law states the following:

9. Stationary vehicles. The operator of a vehicle passing a
stationary authorized emergency vehicle using an emergency
light or a stationary wrecker using its authorized lights, with
due regard to the safety and traffic conditions, shall:

A. Pass in a lane not adjacent to that of the authorized
emergency vehicle or wrecker, if possible; or
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B. If passing in a nonadjacent lane is impossible or unsafe,
pass the emergency vehicle or wrecker at a careful and
prudent speed reasonable for passing the authorized
emergency vehicle or wrecker safely.

A violation of this subsection is a traffic infraction for which a minimum fine of
$250 must be adjudged. 29-A M.R.S.A. § 2054(9).
In regard to the above statute, law enforcement officers are guided by Title 29-A as to their
authority in stopping motor vehicles as follows:

1. Authority to stop motor vehicle. If a law enforcement officer
has reasonable and articulable suspicion to believe that a violation
of law has taken or is taking place, that officer, if the officer is in
uniform, may stop a motor vehicle for the purpose of:

A. Arresting the operator for a criminal violation;

B. [ssuing the appropriate written process for a criminal or
civil violation or a traffic infraction; or

C. Questioning the operator or occupants.

29-A MR.S.A. § 105(1) (emphasis added).

The Law Court also addressed the guidelines regarding an investigatory stop of a motor
vehicle and has stated the standard as follows:

The Fourth Amendment to the United States Constitution and
article I, section 5 of the Maine Constitution protect motorists from
being unreasonably stopped by police .... Those provisions require
that, [iJn order to support a brief investigatory stop of a motor
vehicle ... a police officer must have an objectively reasonable,
articulable suspicion that either criminal conduct, a civil violation,
or a threat to public safety has occurred, is occurring, or is about to
occur.

State v. Laforge, 2012 ME 65,9 8, 43 A.3d 961 (internal quotations omitted) (emphasis
added).

The Supreme Court defined the reasonable articulable suspicion standard by finding that a
“police officer must be able to point to specific and articulable facts which, taken together with
rational inferences from those facts, reasonably warrant that intrusion.” Terry v. Ohio, 392 US. 1,
21 (1968). In compliance with the Supreme Court holding, the Law Court has further addressed

the standard of reasonable articulable suspicion by stating that:



[T]he threshold for demonstrating an objectively reasonable
suspicion necessary to justify a vehicle stop is low, in that
reasonable articulable suspicion is considerably less than proof
of wrongdoing by a preponderance of the evidence, and need not
rise to the level of probable cause. The suspicion need only be
more than speculation or an unsubstantiated hunch.

Laforge,2012 ME 65,9 10,43 A.3d 961 (internal quotations omitted).

Here, the State does not carry any burden to prove either by a preponderance of the
evidence or beyond a reasonable doubt whether or not the Defendant did in fact violate 29-A
MR.S.A. § 2054(9). Rather, the State must establish that Trooper Brown had reasonable and
articulable suspicion that the Defendant violated 29-A M.R.S.A. § 2054(9) when Trooper Brown
saw and felt the Defendant pass his car in the adjacent lane. Trooper Brown clearly articulated to
the Court that he reasonably believed the Defendant passed his car in violation of 29-A M.R.S.A.
§ 2054(9) based on his first-hand perception at the time of the incident.

The Court is not seeking to find if the Defendant has committed a traffic infraction
regarding the above “move over law” violation because it is both not necessary nor the purpose of
a Motion to Suppress hearing. The purpose of this Motion to Suppress hearing is to establish
whether law enforcement properly followed the guidelines of Fourth Amendment jurisprudence.
This Court finds that Trooper Brown was able to reasonably articulate his suspicion that the
Defendant had passed by his stationary authorized emergency vehicle in the adjacent lane, that it
was possible for him to move over to the passing lane, and the Defendant failed to do so. Therefore,
because Trooper Brown was able to reasonably articulate his suspicion regarding the Defendant’s
conduct under 29-A M.R.S.A. § 2054(9) pursuant to Fourth Amendment doctrine, the traffic stop
was constitutionally valid.

II. Traffic Stop Duration

The Defendant argues that Trooper Brown illegally prolonged his traffic stop by calling
Corporal Record and requesting he come to the scene with his canine. The Court disagrees with
the Defendant’s contention and finds that the traffic stop was not prolonged. The Supreme Court
has established in relation to routine traffic stops that “[a] seizure that is justified solely by the
interest in issuing a warning ticket to the driver can become unlawful if it is prolonged beyond the

time reasonably required to complete that mission.” Illinois v. Caballes, 543 U.S. 405,407 (2005).



Following that doctrine, the Supreme Court noted that “[aJuthority for the seizure thus ends when
tasks tied to the traffic infraction are—or reasonably should have been—completed.” Rodriguez v.
United States, 575 U.S. ___, 135 S. Ct. 1609, 1614 (2015).

For guidance as to when a traffic stop has gone on too long, the Supreme Court held that a
court should “examine whether the police diligently pursued a means of investigation that was
likely to confirm or dispel their suspicions quickly, during which time it was necessary to detain
the defendant.” United States v. Sharpe, 470 U.S. 657, 686 (1985). Looking to Maine policy
specifically, it is suggested to Maine law enforcement that a stop which exceeds 20-25 minutes
most likely becomes a seizure that requires appropriate probable cause. See Ferdico & Walton,
Maine Law Enforcement Officer’s Manual 4-22 (2013-2016 ed.). As for dog sniffs, “[a] dog sniff
conducted during a concededly lawful traffic stop that reveals no information other than the
location of a substance that no individual has any right to possess does not violate the Fourth
Amendment.” Caballes, 543 U.S. 405, 410 (2005).

Here, the facts of this specific case are paramount as to whether the stop was
unconstitutionally prolonged. Based on the testimony of Trooper Brown and Corporal Record
detailed above, this Court finds that the duration of the stop lasted less than 20-25 minutes. Not
only was the stop within a reasonable duration of time, the stop was not prolonged because
Corporal Record was conducting further investigation while Trooper Brown was completing the
original traffic stop. At the Motion to Suppress hearing, Defense counsel incorrectly claimed that
Trooper Brown completed the traffic stop prior to calling Corporal Record. It is clear from the
testimony of both officers that Trooper Brown called Corporal Record prior to finishing the traffic
stop and was still completing the necessary traffic stop paperwork as Corporal Record interacted
with the Defendant. Nothing was prolonged in this case; rather, two officers worked together to
effectively handle both a valid traffic stop and conduct a brief investigation based upon reasonable
articulable suspicion.

Looking to the Defendant’s specific allegation that the canine sniff prolonged the stop, the
Court finds this sentiment incorrect for two reasons. First, as noted in Caballes, a person is not
entitled to Fourth Amendment protection from a dog sniff conducted during a traffic stop for
contraband that is illegal to possess. Id. Here, Corporal Record could have had his dog sniff around
the Defendant’s vehicle without a Fourth Amendment violation occurring. Second, this issue is

not even relevant because there was no canine sniff of the vehicle. Corporal Record did not have



the opportunity to have his dog sniff the vehicle because the Defendant and his passengers admitted
to possession of narcotics on their own volition. While the dog did engage in a person sniff, that
occurred after the discovery of the narcotics in the Defendant’s vehicle. With that and all of the
above, the traffic stop conducted by law enforcement was not unconstitutionally prolonged.
III.  Stop and Frisk of Mr. Galati
a. Protective Frisk

The Defendant argues that Corporal Record’s search of his person was unconstitutional
because the Corporal could not state a particularized belief that the Defendant was armed and
dangerous.' This Court finds that the search of the Defendant was permissible because Corporal
Record had probable cause. In Terry v. Ohio, the Supreme Court held that law enforcement may
conduct a stop and frisk of a person’s clothing, without a warrant, if the officer can articulate a
reasonable belief that the suspect is armed and dangerous which poses a safety risk to the officer
and the public. 392 U.S. at 30-31. However, probable cause to search can arise during an
investigation or questioning of a person. State v. Melvin, 2008 ME 118,955 A 2d 245, see Ferdico
& Walton, Maine Law Enforcement Officer’s Manual 1-8 (2013-2016 ed.) An officer has probable
cause to conduct a search of a person if “the facts and circumstances within [the officers’]
knowledge and of which they had reasonably trustworthy information [are] sufficient in
themselves to warrant a man of reasonable caution in the belief that [property subject to seizure
under the law would be found in particular place, or on a particular person.]” Carroll v. United
States, 267 US. 132, 162 (1925), see Ferdico & Walton, Maine Law Enforcement Officer’s
Manual 1-1 (2013-2016 ed.)

Here, this Court finds that Corporal Record did not violate the Defendant’s Fourth
Amendment rights by patting down his person because Corporal Record had probable cause to
believe the Defendant possessed illegal contraband. The facts here are fairly simple: Corporal
Record asked the Defendant to exit the vehicle, spent 3-5 minutes having a calm and non-
aggressive conversation with the Defendant, and at the end of the conversation the Defendant
voluntarily admitted that he had illegal prescription drugs in his possession. Following the law
established in Carroll, Corporal Record gained information that led him to reasonably believe the

Defendant had illegal narcotics from the Defendant’s own admission, thus Corporal Record had

! This Court will not be addressing the pat down searches of the passengers in this matter.



probable cause to conduct a search. Therefore, regardiess of whether Corporal Record did a pat
down of the Defendant looking for weapons or for narcotics, he was permitted to engage in that
search because he had probable cause to be believe a crime had occurred based on the statements
of the Defendant himself. Thus, there was no violation of the Defendant’s Fourth Amendment
rights when Corporal Record did a pat down of his outer clothing.
b. Search of the Trunk

The Defendant’s challenge as to the admissibility of the evidence found in the trunk of his

vehicle is incorrect because of the applicable automobile exception doctrine. Pursuant to Carroll

v. United States,
On reason and authority the true rule is that if the search and
seizure without a warrant are made upon probable cause, that
is, upon a belief, reasonably arising out of circumstances known
to the seizing officer, that an automobile or other vehicle contains
that which by law is subject to seizure and destruction, the search
and seizure are valid. 267 U.S. 132, 149 (1925).

The above rule, also known as the automobile exception, permits officers to search a
vehicle if there is proper probable cause that there is contraband in the vehicle. As articulated
above, Corporal Record had probable cause to believe illegal narcotics were in the vehicle based
on the assertions made by the Defendant. Therefore, this Court agrees with the State that Corporal
Record’s actions are protected by the automobile exception because he had probable cause to open
the trunk, locate the illegal narcotics, and the evidence obtained may be used against the Defendant
under solidified Fourth Amendment doctrine.

IV.  Fruits of the Poisonous Tree

The Defendant contends that all evidence found in the Defendant’s car and any statements
made by the Defendant should be excluded from evidence as fruits of the poisonous tree. Under
the exclusionary rule, evidence that comes about from an unconstitutional search or seizure under
the Fourth Amendment will not be admissible at trial against the Defendant. Silverthrone Lumber
Co.v. United States,251 U.S. 385,392 (1920). Here, because this Court finds that there have been
no Fourth Amendment violations, the Defendant’s fruits of a poisonous tree argument is moot.

Thus, the State may use any evidence or statements that came about from this constitutionally valid

traffic stop.



CONCLUSION
Accordingly, based on the above findings, it is hereby ORDERED that Defendant’s
Motion to Suppress is DENIED.

, & / . ///‘"ﬂ
DATED: September 28,2018 C/u. / - /4/

Judge Eric/J. Walker,
Maine District Court
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COPY TO ATTY MATTSON AND DA'S OFFICE
COPY TO REPOSITORIES
09/28/2018 ORDER - COURT ORDER ENTERED ON 09/28/2018

IT IS HEREBY

09/28/2018 WRIT - HABEAS CORPUS TO PROSECUTE REMANDED ON 09/20/2018
ERIC WALKER , JUDGE

A TRUE COPY
ATTEST:

Clerk
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