STATE OF MAINE SUPERIOR COURT

rs 1VED Ay CRIMINAL ACTION
KENNEBEC, ss. £ SUpE ﬂg,gtg DOCKET NO. CR-05- 50,
OURJ \\ .-w-—f(l A !/ {,v/'""' i
2005 HAR s
STATE OF MAINE “ilb P
Z” C ok Vt\‘ nee PE{
V. de bn! ORDER-. .. 3
JACOB MacGILLIVARY, U" o
A b
Defendant Jumo@ 0

Before the court is the the defendant’s Motion to Suppress. Matthew Nichq}g

Esq. for defendant and Paul Rusha, Assistant District Attofney for the State of Maine.
Facts

Waterville Police Officer Matthew Libby was on patrol at 1:30 a.m. on October
31, 2004. The police officer observed a Jeep Cherokee stopped at a red light at an
intersection. When the vehicle took a right turn the officer observed the vehidle
“accelerating heavily, with its tires spinning.” The police officer indicated that the
pavement was wet on the evening in question. The police officer also indicated that he
thought the driving was erratic because the “spinning tires” was not normal behavior.
He stated he was concerned about the rate of speed of the vehicle but never indicated
that the speed exceeded the posted speed limit or was imprudent under the

circumstances. The police officer indicated that he pursued the vehicle and it was his

intention to detain the vehicle.
Legal
The law in this area is quite clear. An investigatory stop is justified when the
officer has “an articulable suspicion that criminal conduct has taken place, is occurring

or imminently will occur.” Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1969). The issue in



this case is whether the police officer had articulable suspicion warranting an
investigatory stop.
Discussion

This court finds that the police officer failed to articulate any suspicion that
criminal conduct had taken place, was taking place, or was imminently going to take
place. The acceleration, though noted as heavy, was not in violation of any traffic law.
It did not exceed the speed limit and was not imprudent under the circumstances.
Furthermore, the spinning of the tires on wet pavement is not in violation of any traffic
offense. Title 29-A M.RS.A. § 2079 entitled “Unnecessary Noise” states that -
acceleration may not be unnecessarily made so as to cause a “harsh and objectionable
noise.” The police officer never mentioned that the acceleration was harsh or
objectionable.

This case is distinguishable from the case of State v. Buxton, 687 A.2d 227 (1996).
A police officer in the Buxton case had a suspicion that the driver might be intoxicated.
He observed the fact that the driver was substantially below the speed limit and both
his passenger side tires were off the roadway for a distance of 150 feet.

In this case, the police officer did not state that he had any suspicion that the
driver was intoxicated. He had suspicion that the driver may have violated 29-A
M.RS.A. 2079 — unnecessary noise. However, by his own testimony, he did not
observe the necessary elements to stop one for an unnecessary noise violation, i.e,
harsh and objectionable noise.

Even if he suspected an intoxicated driver, which hé did not, spinning tires on a

wet pavement and accelerating heavily without exceeding the speed limit or being

imprudent u ' '
p nder the crcumstances does not constitute erratic or abnormal driving
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Since this court finds that the police officer failed to articulate any suspicion as to
any criminal conduct, the defendant’s motion to suppress is hereby GRANTED. All

evidence obtained subsequent to the stop is hereby suppressed.
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