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This matter comes before the court on appeal pursuant to M.R. Civ. P. 80C from a
final decision of the Commissioner of the Department of Health and Human Services
(“DHHS") concerning the bulk transport of water. This matter was previously before
the court on Rule 80C appeal under Kennebec Docket No. AP-06-03. As the result of the
court's previous analysis, the matter was remanded to DHHS “for further proceedings,
findings of fact or conclusions of law as necessary consistent with [the] opinion.” The
court finds no findings of fact by the agency which are unsupported in the record, no
error of law and no abuse of discretion. Therefore, the agency decision will be affirmed.

Background

The background for this appeal was set forth in this court’s decision on appeal in

the previous docket number (Kennebec AP-06-03), which is incorporated herein. As

stated, this court remanded the matter to DHHS after the previous appeal for



clarification in light of the use of terminology which left the basis for the agency
decision unclear. On remand, DHHS invited proposed findings of fact from the parties,
and then issued a new decision which essentially amended the previous one to
substitute more specific terminology for the previous ambiguous phrasing. There was
no other substantive change to the agency’s decision, and Mr. Griswold again appeals.

One additional note is that while this appeal was pending, a parallel appeal was
working its way toward the Law Court. As part of its planned water extraction in the
town of Denmark, Nestle had to receive approval from the town under the town
ordinance and authorization from the Commissioner of DHHS under 22 M.R.S. § 2660-
A (subsequently amended) to transport the water. The town ordinance mirrors the
State statute. The town of Denmark Board of Selectmen had granted Nestle an
extraction permit; that decision had been affirmed on appeal by the Oxford County
Superior Court; and the matter was then appealed to the Law Court. On July 24, 2007,
after all of the briefs had been filed in the present matter, the Law Court rendered its
opinion in Griswold v. Town of Denmark, et al., 2007 ME 93, 927 A.2d 410. The decision is
important in the sense that on virtually the same facts, the Law Court affirmed the
decision of the Board of Selectmen on two of the issues argued earlier in this case, as
will be seen.

Scope of Review

The defendants argue that all of the issues save one must be decided in their
favor as a matter of res judicata because these other reasons for the agency’s decision
were not cited as a basis for the remand. The court does not agree. According to the
statute, as the appellant before the agency, Nestle had to prove four separate criteria

before the Commissioner could authorize the transport of water for commercial



purposes. 22 M.R.S. § 2660-A(3).! Since the decision of the Commissioner was not clear
as to the basis for her findings with regard to the third or “substantial hardship”
criteria, the decision had to be remanded. This court intentionally left the mandate on
remand sufficiently broad that the Commissioner could have reconsidered any of her
findings with regard to any of the criteria. The lack of mention of the other criteria in
the court’s earlier decision does not indicate acceptance of the defendants’ arguments
on those issues. The Commissioner could consider all of the issues on remand, so long
as that reexamination was consistent with the previous holding of the Law Court in
Centamore v. Dep’t of Human Services, 664 A.2d 369 (Me. 1995). Therefore, it is
appropriate for Griswold to argue these other issues before the Commissioner and now
on appeal.
Merits

The recent decision by the Law Court in the appeal of the town of Denmark
Board of Selectmen’s decision cited above is not stare decisis with regard to the issues
presented in the present appeal, though the facts and issues are virtually the same.
Nevertheless, the Law Court did use a very differential standard with regard to the
Selectmen’s decision on two issues, and it is anticipated that the court would apply a
similarly differential standard with regard to the decisions of the Commissioner.
Therefore, based on the rationale set forth in Griswold v. Town of Denmark, supra, this

court concludes that the Commissioner’s findings of "substantial hardship" and "natural

' “3, Appeal. The Commissioner, after consultation with the Public Utilities Commission, the
Department of Environmental Protection and the State Geologist, may authorize transport of water for
commercial purposes if the Commissioner finds that:

A, Transport of the water will not constitute a threat to public health, safety or welfare;

B. Water is not available naturally in the location to which it will be transported;

C. Failure to authorize transport of the water would create a substantial hardship to the
potential recipient of the water; and

D. For a source not otherwise permitted by the Department of Environmental Protection,

the water withdrawal will not adversely affect existing uses of ground water or surface water resources,
including private wells.”



unavailability” are supported by some evidence of record and do not constitute a
mistake of law or abuse of discretion.

The only remaining issue is a so-called “environmental impact” issue, as
reflected in 22 M.R.S. § 2660-A(3)(D). In this regard, the Commissioner consulted with
each of the agencies set forth in the statute and particularly with representatives of the
Department of Environmental Protection and the State Geologist. The Commissioner
also had the hydrogeologic report of Woodard & Curran regarding impact on
surrounding waters and wells. The plaintiff questions the methodology of the study
and suggests other areas of concern, but cannot deny that there was some evidence in
the record supporting the Commissioner on this point.

The defendants also raise a constitutional challenge to the statute, at least as
applied. However, since the court is affirming the agency’s decision which finds in the
defendants’ favor, this constitutional issue is not reached.

Since the Commissioner’s findings appear to be supported by some evidence of
record, contain no error of law and represent no abuse of discretion, the entry will be:

The decision of the Department of Health and Human Services is
AFFIRMED.

Dated: September_ [T 2007

S. Kirk Studstrup
Justice, Superior Court
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No Courtroom Clerk.

DECISION ON APPEAL, Studstrup, J.

The decision of the Department of Health and Human Services 1is AFFIRMED.

Coples to attys. of record.
Coples mailed to Garbrecht Law Library, Donald Goss and Deborah Firestor

Notice of removal of record mailed to atty. of record.



