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This matter comes before the court on appeal pursuant to M.R. Civ. P. 80B from a
decision of the City of Augusta Board of Zoning Appeals (“BZA”). Finding that the
gloss given to the City ordinance on appeals would result in an unfair and unjust result
in the unique facts of this case, the appeal will be granted.

Background

On April 12, 2005, the petitioners attended a City of Augusta Planning Board
(“PB”) hearing concerning an application by Concord Trailways (“Concord”) for a new
bus terminal to be built within 1,000 feet of the petitioners’” home. The petitioners
testified at the hearing concerning the impact that such construction would have upon
their land and home, but ultimately the PB voted in favor of the application and to
grant a conditional use permit. On April 18, 2005, the petitioners sent a letter to the
Director of Augusta Planning requesting a copy of the written PB decision. The
petitioners never received a response. On April 29, 2005, the petitioners called the
Director and left a message on his voicemail asking for information concerning the
status of the decision, and again received no response. On May 3, 2005, the petitioners

called and spoke directly with the Director, who informed them that there was no




written decision yet available, nor were there any minutes of the meeting available. On
May 20, 2005, the Director sent a letter to Concord confirming the PB’s approval of the
bus terminal application. Despite their earlier requests, no copy was sent to the
petitioners.

On November 30, 2005, the petitioners again called the Director, who promised
to send a written copy of the decision if one existed. On December 2, 2005, the
petitioners received a faxed copy of the May 20, 2005 letter sent to Concord. The
petitioners filed their appeal of the PB decision with the BZA on December 30, 2005,
within 30 days of having received the copy of the May 20" letter. On February 14, 2006,
the BZA denied the petitioners” appeal as untimely, leading to the present appeal of that
decision.

Discussion

Thé Land Use Ordinance of the City of Augusta sets forth at section 6.2.6 the
standard for filing appeals: “In all cases, a person aggrieved by any decision of the . . .
Planning Board shall commence his or her appeal within thirty (30) days after receipt of

a written decision of the . . . Planning Board.” (Emphasis provided). Despite the clear

language of this ordinance, where receipt of the decision triggers the appeal period, the
City and Concord argue that the BZA was correct in its decision because to hold
otherwise would result in an absurd and unfair result. The absurdity is that to interpret
the time period otherwise would leave an open-ended appeal period since it would not
begin until any interested party with standing to appeal may have obtained a copy of
the written decision. Furthermore, Concord argues that there must be finality in the
Board’s decisions to allow applicants to proceed with their projects and that, in fact,
Concord executed some options with regard to the property in reliance upon the PB

decision.



The respondent’s arguments would be more persuasive if the petitioners had
shown no great interest, and had sat back and relied only on the “receipt” language of
the ordinance. But here, to the contrary, the petitioners actively pursued information
cbncerning the decision, both earlier in the year and ultimately in December 2005. In
fact, had the petitioners not requested a copy of the written decision in December, they
could still be awaiting receipt of the written decision which they had requested in May.
It is not clear why the City Planner and his staff did not respond to the initial request for
a copy of the dedision, so criticism of this failure may seem harsh. Nevertheless and for
whatever reason, the petitioners did everything they could to get the information they
needed at an appropriate time, and the planning office simply "dropped the ball". The
petitioners should not be required to continuously pursue what was an apparent
fruitless effort simply to protect their appeal rights. The result may seem unfair to
Concord, but the opposite result is even more unfair to the petitioners, and would be
contrary to the plain language of the ordinance.

Therefore, based on the narrdw facts of this particular case, the court finds that
the BZA’s denial of the appeal was contrary to the ordinance and an abuse of discretion.
If the ordinance language should be clarified, that is a job for the city council, not the
BZA or this court.

The entry will be: The decision of the Board of Zoning Appeals is REVERSED

and REMANDED for further proceedings consistent with this order.

Dated: January /Q , 2007 m

S. Kirk Studstrup
Justice, Superior Court
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