








the evidence established that the Old Grover Hill roadbed was not plowed and was generally
impassable except by snowmobile when there was snow on the ground.

There was a dispute as to whether Durgin continued to access the Brooks lot from 2000
to around 2005 for some tree-cutting and to store gravel on the lot. However, even acceptir
Durgin’s testimony that he stored gravel on the lot and did some occasional tree-cutting in the
early 2000s, that activity ended by 2005.

In the 1998-1999 time period and again in 2001 there were discussions | ween Durgin
and Oscar Annis, Maureen Swaine’s son, and representatives of Chadbourne. In those
discussions, memorialized in Exhibit 15 and  tified to by John Gray, Chadbourne’s former
manager, Durgin sought to obtain a formal right of way over the old Grover Hill roadbed in order
to develop the property. Another meeting on the same subject was convened 2005 by a lawyer
representing " urgin. No agreement was ever reached.

From 2005 at the latest until 2014 there was a hiatus with respect to Durgin’s use « the
old Grover Hill roadbed. In mid 2014 Durgin accessed the Brooks lot again and made a few
improvements to the old roadbed, which had deteriorated further in the past 10 years, in
anticipation of resuming logging. However, because the Brooks plaintiffs were discussing the
purchase of the lot. Durgin did not actually begin any logging activities. As noted above, t|  lot
was sold to the Brooks plaintiffs in August 2014.

Assuming that Durgin’s travel over the Annis-owned portion of the old Grover H
roadbed starting around 1992 was not by | mission of Oscar Annis, the plaintiffs have not
established the 20 years of continuous use necessary to establish a private prescriptive easement.

Durgin’s usage of the disputed roadway started in the early 1990s, continued with less frequency



until 2000 — or 2005 at the latest — and did not resume until 2014.* To establish a prescriptive
easement. the use of the disputed area must be continuous and uninterruptc At most the
evidence in this case established continuous usage by Durgin for considerably less than 20
years.’

The plaintiffs’ claim of a public prescriptive easement, either from the southern end of
the Annis road to their lot or along the Old Grover Hill roadbed as it continues south from their
lot over land owned by Chadbourne, can be swiftly disposed of. The plaintiffs offered evidence
of occasional use of the old Grover Hill roadbed by the public, both from the south and the north,
for hiking, hunting, snowmobiling, and other recreational activities. Under Maine law, however,
there is a presumption that such recreational use is by permission. E.g., Almader v.
Kennebunkport, 2014 ME 12 23-28.% In order to establish adversity the plaintiffs 2 the
burden of proof to overcome the presumptic of permission, and they failed to meet that burden

n any way.

* Although finding that the plaintiffs have not established a necessary element of a private prescriptive
easement, the court does not accept the Annises’ testimony that the easement sought by the Brookses
would change the character of the Annis property. Vehicles travel up and down the Annis road w,
including mail and delivery and passenger vehicles that travel all the way to the Annis property or turn
around at the end of the public road on the Annis property. Oscar Annis testified that at one time school
buses turned around on his property. If the old roadbed were used to access a residence on the Brooks lot,
the additional vehicular traffic would not alter the essential character of the neighborhood or the Annis
property.

® The parties also dispute whether, if Durgin’s use of the Old Grover Hill roadbed was sufficient to create
some form of private prescriptive easement, that easement would encompass use by the plaintiffs for
vehicular access to a residence to be built on the property or for the installation of utilities. Because of the
court’s finding that plaintiffs did not establish continuous and uninterrupted use for 20 years, ¢ cou
does not reach that issue.

®The was "o testimony thatt  snowmobile usage w by express permission.



The entry shall be:

Judgment shall be entered in favor of defendants and agai ~ pl * 'iffs on plaintiffs’
claim of a private and/or public prescriptive ease nt. The Clerk is directed to incorp ite this
order in the docket by reference pursuant to Rule 79(a).

Dated: May __ * <7, 2016
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