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Before the court is a motion by defendant Reverse Mortgage Solutions Inc. (RMS
Inc.) to set aside the default that was entered against it on February 13, 2014.

RMS Inc. was added as a defendant after a motion to amend was granted by
order dated December 9, 2013. Service was made on an agent authorized to accept
process on January 6, 2014. No answer or other response having been received, plaintiff
Nancy Gamash filed an application for the entry of a default and for a default judgment
on February 6, 2014. The clerk entered a default on February 13, 2014 but because of
some uncertainty as to the relief sought against RMS Inc., a default judgment was not
entered.'

By motion filed on February 25, 2014, RMS Inc. moved to set aside the default.
Under Rule 55(c) a party seeking to set aside a default must show good cause, which
has been construed to mean a good excuse for the untimeliness in pleading and a

potentially meritorious defense. Richter v. Ercolini, 2010 ME 38 q 15, 994 A.2d 404.

In support of its motion RMS Inc. has offered an affidavit by the paralegal who

received the summons and complaint, construed it as a claim affecting title to the

! See order dated February 13, 2014. As a result, this motion must be evaluated under the good
cause standard in Rule 55(c) rather than the more exacting excusable neglect standard contained

in Rule 60(b)(1).



property, and attempted to send it to the Title Insurer involved with the Frost property
However, the corhplaint was sent to the wrong title insurance company and had to be
re-sent — arriving at Chicago Title on January 23, 2014, three days before the deadline
for answering.

RMS Inc.’s papers state that it was still waiting to hear from Chicago Title, which
is reviewing the case to determine if there is coverage, when it received notice that a
default had been entered. RMS Inc. can legitimately be faulted for not recognizing that
when it sent the complaint the deadline for answering was fast approaching and for not
following up with Chicago Title or otherwise taking action to ensure that a timely
answer was filed or that an extension was requested. However, RMS Inc.’s actions do
not quite qualify as gross neglect, particularly where it moved to set aside the default
within 12 days after it was entered. This court adheres to the principle that defaults
should be set aside where no gross neglect was involved in the late filing, where the

opposing party has not been substantially prejudiced by the dela}}, and where a

meritorious defense for purposes of Rule 55(c) has been shown. Thomas v. Thompson,
653 A.2d 417, 420 (Me. 1995).

In this case there is at least one potentially meritorious defense in that the power
of attorney which Gamash is seeking to invalidate appears to have been executed prior
to the enactment of 18-A ML.R.S. § 5-905(b). The validity of a power of attorney has to be
considered under the law in effect at the time of execution. See 18-A M.R.S. § 5-906(b).
Moreover, a potentially meritorious defense for purposes of Rule 55(c) may be set forth

in a proposed answer filed with the motion to set aside the default. Hart v. Terry L.

Hopkins Inc., 588 A.2d 1187, 1190 (Me. 1991).

? Given that the complaint stated that it sought to have any rights asserted by RMS Inc. in the
Frost property declared to be void and unenforceable, the court does not seriously fault RMS
Inc. on this score.



The court can discern no prejudice to Gamash resulting from RMS Inc.’s delay in
answering. This is particularly true because the case has been delayed for other reasons.
Granting RMS Inc.’s motion in this case is also consistent with the strong preference for

deciding cases on their merits, Thomas v. Thompson, 653 A.2d at 420, and the principle

that doubts should be resolved in favor of setting aside a default so that the merits may

be heard. 3 C. Harvey, Maine Civil Practice § 55:7 (2011).

The entry shall be:

The motion by defendant Reverse Mortgage Solutions Inc. to set aside the default
entered on February 13, 2014 is granted. The Clerk is directed to incorporate this order
in the docket by reference pursuant to Rule 79(a).

Dated: April 232014
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Thomas D. Warren
Justice, Superior Court
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