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STATE OF MAINE ) SUPERIOR COURT

CUMBERLAND, 88 o CIVIL ACTION

DOCKET NO. CV-19-227

LAURA PELLEGRINO,
o Plaintiff
N | SRS T - ORDER
MAINEHEALTH d/b/a MAINE
- MEDICALCENTER, -
Plaintiff-William He
Defendant rbert, Esq.

Defendant-Joshua Hadiaris, Esq.

:' Before the cou1t isa motron by defendant MameHealth o dlsrmss the complamt for fallure o

S '_ f'_'j'-.to comply wrth the procedural requuements of the Mamc Health Securrty Act 24 M R S § 2903 .‘ L .

| The complamt alleges that plamtrff Laura Pellegrmo was 1nJured on or about January 31 '_ e

L '_"‘201 8 when she tupped over an electncal cord that had been neghgently stretched across a room at- S

' _'.','.'_‘Mame Medlcal Center

In 1ts motlon to d1smrss MameHealth argues that because Pellegrmo was a patrent_'.;'_' A _'

recoverrng from surgerya thrs 1s an, actron agalnst a health care prov1der ausmg out of the : '

- .proV1sron or farlure to provrde health care servrces W}thm the rneamng of 24 M R S 2502(6) and o

i '_-therefore 1equ1res the servrce of a notrce of clarm anci submlssmn of the clarm to the ser eemng . : e
| _'panel process as set forth i 24 M R. S § 2903 and §§ 2851 58
Pellegrmo argues that thrs 1s a premlses l1ab1hty cla1m rather than a clalm of neghgence-._"_’:_: T

: i""ar1srng out of health eare serv1ces and that therefore the Health Securrty Act does not apply

't Péllegrino’s complamt alleges four causes of action: (l) a claim that MameHealth fatled to ensure that L
o the prem1ses were reasonably safe (2) a somewhat mystenous cla1m that MameHealth negligently
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At the outset there is an' issue whether MaineHealth’s motion should be considered asa -
chalienge to subject matter jurisdiction under Rule 12(b)(1) or as a eontention that the'cornplaint
failsto s_tate a claim upon which relief may be granted under Rule i2(b)(6). Tne difference bet\ueen
- the two standards is that on a .rnot_ion to dismiss for lack of subject matter jurisdietion, the court
can consitier mattere outside .of the pleadings without converting the rno_:tion to diSmis_s into a
_ﬁlotion for summary judgnlent. See, e.g., Guiierrez v. Gulierrez, 7.2008 ME 190 ﬁ{ 1.0',' 921 A2d
| In 2009 the Law Couit suggested that whether a compiaint had been ﬁled mn Violation of

o the provrsrons of the Health Seeurrty Act 1elates to subject mattei Jurisdictron Hxll V. Kwan 2009 _

- ME 4 1]‘[[ 8- 9 962 A 2d 963 More 1ecent1y, however the Law Court utrhzed the Rule 12(b)(6) e

L fstandard in upholdrng a tiial court S dernal of a motion to drsmiss a premises hability clann against N

i:sthealt}:i care p10v1de1 Salerno v, Specn um Medzcal Gr oup P A 2019 ME 139 1]1[ 2 16 204 A 3d_ |

i S 'Ifri the. inStant.ease the 'clourt d'o'es. not 'need :to:' reSoive this iséu’e-Because :the' 'oornplaint' =

ol _f_'alleges that Peﬂegrino had entered the prenuses of the Maine Medical Center in order have an_'_' S

e : ?_.operatlon and there 1s no drspute that Maine Medlcal Center isa health cale p1 ovrder D

Even though Pellegrmo was undergorng treatment at Marne Medieai Center at the time of . :

- her 1njury, the Law Court s decrslon in Salerrzo v, Spect‘rum Medzcal Group P A demonstrates that L S

T _the Health Securrty Act is not 1mphcated when the alleged neghgence is unrelated to the provrsion : . o

Bt o ‘."-rof heaith care. 2019 ME 139 ﬁ[ 1920, Salerno mvolved a oiaim that a plarntiff undergomg water

- _aliowed a clothing rack to occupy a passageway, thereby creatmg a dangeious condition (3) a claim that
- “MaineHealth neghgently failed to mspect and discover a dangerous condition; and (4) a‘claim that -
o -MameHeaIth neghgently farled to wam Pelleguno of a. dangerous condmon All are premrses habrl;ty

o '_clarms
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therapy after a hip 1‘eplace1neht slipped because of an unsafe condition in a locker room operated
by a health care pfoVider. The Law Court conclﬁded that Salefno’s complai.nt asserted a premises
lability claim that did eot require com_pliémce with the Health Security Act;

It follows that Pellegrino’s claim in the case at bar also cannot be found to have arisen out

of the provision or failure to provide healfh care services.® Unlike Thayer v. Jackson Brook

*_ Institute, 584 A.2d 653, 654 (Me 1991), MaineHealth’s alleged negligence in this case did not -

- involve any treatment decision or faili,ire to provide proper treatment.

The ently shall be |

‘_ Defendant s motion to dismiss is denied. The clerk shall mcorpm ate this order in the docket -_ _: EE s
h '_by 1efe1ence pmsuant to Rule 79(&) : SR R

"_'j'_'Dated December Z'?’ 2019 Ll ,
Thomas D. Wanen
Justlc_e SLlpe11_or Court -

3 Thls is true even 1f the court were to conslder a letter attached fo MameHeaIth s reply mern{)randum in

~ which plaintiff’s counsel elaborated on her claim. I that letter plamtlff s counsel asserts that the électrical * -

_cord was stretched from Pe!leguno s hospital bed to a wall ouitlet and that Pellegrino was advised by
. Maine Medical Center staff to get up and move around when she was ready. However, Pellegrino is not -
© asserting that the advice to move around when she was ready (which would constitute a treatment © =

- ‘recommendation) was negligent; she is instéad alleging that there was a tripping hazard that Constltuted a. .::
'dange1ous condltion Whethel or not she had- been told to move around and whethel she was a patient ora- o

visitor.




