STATE OF MAINE SUPERIOR COURT

CUMBERLAND, ss CIVIL ACTION
DOCKET NO. CV-19-208

CHRISTINE PARENT, individually
and in her capacity as Personal Representative
of the Estate of Paul Parent,

Plaintiff
v. | | ORDER
" MAINEHEALTH d/b/a THE PHARMACY Plaintiff~Alexander Spadinger, Esq
AT MAINE MEDICAL CENTER, Defendant-joshuy;Hadiaris Es:‘.;
Defendant |

Before the court is a motion by defendant MaineHealth to dismiss the complaint in this
action for failure to cor-nply. witﬁ thé procedural requirements of the Maine Health Securily Act,
24 MRS, § 2903, |
The compléint alleges that plaintiff Christine Parent’s deceased husband, Paul Parent, was
* diagnosed with én aﬁtdimmune diseésé and received a prescription for an irmnuno_sﬁppr'essant drug
calle’d Mycophenolate. Thét pr¢scription was filled by the Pharmacy at Maine Medical Center on
November 22.,. 2016 but instead of providing Parent with the prescribed Mycophenolate pills, the
pharmacy gavé him a bottle containing 400mg tablets of Quetiapine Fumarate, an anti-psychotic
| medicatioﬁ Comﬁlonly known as Seroquel. After Parent experienced sevﬁre side effects from the
Seroquel, which resulted in three admissions to Southern Maine Health Center, the medication
error was disbovéi‘ed on December 16, 2016. Complaint §9 3, 5, 8-26. Plaintiff seeks recovery for
pain, suffering, physical and emotional injuries, and lost wages experienced by Paul Parent as a

result of the medica‘fion’ error and for loss of consortium on behalf of Christine Parent.
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In its motion to dismiss, MaineHealth argues that this is an action against a “health care
provider” within the meaning of 24 M.R.S. § 2502(2) and that it arises out éf “the provision or
failure to prévide health care services” within the meaning of 24 M.R.S. 2502(6) and therefore
requires the service of a notice of claim and submiésion of the claim to the screening panel process
as set forth in 24 MLR.S. § 2903 and §§ 285158,

Plaintiff argues that pharmacies are not included within the definition of “health care

| provider” under the Health Security Act and that prior decisions have allowed actions against
pharmacies to proceed without following the screening panel process under the Health Security
Act. See Bisson v. Hannaford Bros. Cé., 2006 ME 131 9y 1-2, 909 A.2d 1010; Boynton v. Brooks
DI ug, Civil No. 97-0171 B (D. Me.) (ordel dated Febluary 12, 1998) (Beaulieu, Maglstrate
| Judge) 1 a
Sec‘non 2903 of the Health Secuuty Act prov1des that “[n}o action - for professional
" neghgence may be commenced” until the plamtlff has served a notice of claim and comphed w1th
- the soreemng panel process “Action for plofessmnal neghgence is defmed in the Health Secunty
~ Act as follows: . .
aﬁy action for daméges for :i-njury or deéth against’ .an)./ health care
provider, ifs agents or employees, or health care practitioner, his
agents or employees, whether based on tort or breach of contract or
~ otherwise, arising out of the prOV1SIDII or failure to provide health
care services.

24.M.R.S. § 2502(6). Accordingly, the Health Security Act does not apply unless the action is

" brought agaihst a “health care provider” or “a health care practitioner.” In this case plaintiff has

' Citing Brand v. Seider, 1997 ME 176 § 6, 697 A2d 846, Parent also argues that if the court disagrees, it
should stay. this action to allow compliance with the Health Security Act since her complaint was filed
within the three year deadline set forth in 24 M.R.S. § 2902,
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not named any individuals as defendants, and Maine Health’s motion to dismiss therefore turns on
whether the Pharmacy at Maine Medical Center is a “health care provider.”
For purposes of the Health Security Act a “health care provider” is defined as
| any hospital, clinic, ﬁursing home, or other facility in which skilled
nursing care or medical services are prescribed by or performed
under the general direction of persons licensed to practice medicine,
dentistry, podiatry, or surgery in this State and that is licensed or
otherwise authorized by the laws of this State. “Health care
provider” includes a veterinary hospital.
24 M.R.S. § 2502(2). This definition does not include pharmacies. 2
In Bisson v. Hannaford Bros. Co., the Law Court was faced with the issue of whether .a
. _..com.plaliht folr negli gence against Hénﬁaford for supplyirig a person with the wrong medication had
| b'ee_il pfeperly dismissed..fo.r faﬂere to comply with the Health Security Act. The Court-did not
; .sc:lu'are_ly add_res_s ﬁi_e questie'n 'ef whether phafmaeies qualify ae ‘;hez;l;[h 'ca‘re provi.der_s”:un.der ti]e :
- _ :Act 'buf'it'n'eted tﬁaﬁ 'the plaintiff;in Bisson erguedlthat Eﬁal‘maeists didllnot' qualify as ‘;heelth care
'.placutloners ” 2006 ME 131 'ﬂ 1 The Court then p1oeeeded to vacate the decmon beiow and o
'allowed the. actlon to proceed 2[)(}6 ME 13192 N R -
..The eouyt mterpret_s stson as holdmg that an aetioﬁ_fol_' neg_iigenﬂy 'suep'}yin‘g a person
'-_v.vitl-'l.t-he: Wi;ong' f_nedieaﬁon 1s not- subjec;t to.the req.uirementé of the: Heal.th Slecurityl Act. Th1s
. 'holdiin_g"wouid 'a.pp_e_ar te .aﬁply' fo plaintiff’s comp}aiﬁt-in the eese at bar. o
o MaineHealth'argﬁes_ with som'e force that Bisson should not apialy to this case for a variety
| _'of'reasens, includin.g .the..fo.}lov'ving: (1) that fhe Pharrhacy at Maine Medical Center is a d/b/a of -

MaineHealth, 'forn'ierl_y' known as Maine Medical Center; (2) that Maine Medical Center is a

- 2 1f plaintiff had named an individual pharmacist as a defendant, there would be a question whether
pha’rmacists would qualify as “health care practitioners” as defined in 24 M.R.S. § 2502(1-A) to include -
- persons “certified, registered, or licensed in the healing arts.” The Law Cowrt in Bisson v. Hannaford

Bros. Co. (by implication) and the federal magistrate judge in Boynton v. Brooks Drug (exp1essly) have
suggested that question should be answered in the nega‘ave _




licensed hospital th_at qualiﬁes as a “health care provider;” (3) that the Pharmacy at Maine Medical
Center is located within and is an integral part of the hospital; and (4) that under both state and
federal regulations the hospital is required to have a pharmacy., |

The difficulty with these arguments is that the specific entity alleged to have been negligent
in this case is e pharmacy, and for better or worse pharmacies .are not included within the definition
of “_heaith care provider” under the Health ‘Security Acﬁ. In.additi.o_n, if MaineHealth’s arguments
were accepted, cla;m_s based on incm.‘reetl'y. filled preseriptione at Haﬁna‘ford, Walgreen, or CVS
. pharmacies would not-come within ﬂ}e Health Secerity!A_et but claims based on ineor_rectly filled
' preseﬁpﬁons at hospital pharmacies would require ﬁotic'es of .claim and submission to the
'sereeniﬁg pa_nei process. This ceurt.i's retl';.u.ired to follow the '-Law'Cqurt_’.s' .Bisson decision and |

- cannot see any logic in differentiating pharmacy claims depending on the location of the pharma_ey.

S .,:'The entry shaﬂ be

Defendant s motwn to dlsnruss is demed The ele1k shall 1nco1porate th1s order in the docket_ ‘ :

B .. ' by reference pursuant to Rule 79(&)

-"Dated Decembe1 [‘ 2019 o T e

E . fy'k/&,___\
Thomas D. Warren
~Justice, Superior Court






