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STATE OF MAINE SUPERIOR COURT

CUMBERLAND, ss CIVIL ACTION
DOCKET NO. CV-19-0073

GEORGE MEYER,
Plaintiff
v, ORDER
MAINE DEPARTMENT OF .
CORRECTIONS, REQT CUMR CLEo)
JAN 17202153

Defendant

In this action plaintiff George Meyer alleges that, as a prisoner incarcerated at the Mountain
View Correctional Facility, he was injured by airborne sediment during the course of maintenance
operations carried out at the facility.

Before the court is a motion for summary judgment by the Department of Corrections based
on the contention that, based on the undisputed facts, the Department is entitled to immunity under

the Maine Tort Claims Act, 14 M.R.S. § 8101 et seq.

Summary Judgment

Summary judgment should be granted if there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter df law. In considering a motion for summary
judgment, the court is required to consider only the portions of the record referred to and the
material facts set forth in the parties’ Rule 56{h) statements. E.g., Mahar v. StoneWood Transport,
2003 ME 63 4 8, 823 A.2d 540. The facts must be considered in the light most favorable to the

non-moving party. Id. Thus, for purposes of summary judgment, any factual disputes must be
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reéolved against the movant. Nevertheless, when the facts offered by a party in opposition to
summary judg.ment would not, if offered at trial, be sufficient to withstand a motion for judgment
as a .matter of law, summary judgment should be granted. Kenny v. Department of Human
Services, 1999 ME 158 9 3, 740 A.2d 560.

In this case all of the material facts are undisputed.! The parties disagree as to whether
Meyer’s claim comes within the “public building” exception to immunity under § 8104-A(2) of
the Tort Claims Act and whether, if the public building exception applies, the Department is
nevertheless. immune because the acts complained of are subject to discretionary function
immunity under § 8104-B(3) of the Tort Claims Act.? These are questions of law. See Tolliver v.

Department of Transportation, 2008 ME 83 4 16, 948 A.2d 1223.

Public Building

Pursuant to 14 M.R.S. § 8104-A(2), notwithstanding the general principle of sovereign -
immunity and with certain exceptions not applicable in this case, |
A governmental enfity is liable for its negligent acts or omissions in
the construction, operation or maintenance of any public building or
the appurtenances to any public building.

The Department’s contention is that the Mountain View Correctional Facility is not a public

- building within the meaning of section 8104-A(2).

! In two instances Meyer has responded to the assertions in the Department’s statement of material facts
with qualifications, and the Department has responded with qualifications to several of the factual
assertions in Mayer’s statement of additional material facts. None of the qualifications are material.

2 In its motion for summary judgment the Department also addressed the exception to immunity set forth
on § 8104-A(1)(G) (other machinery and equipment). See New Orleans Tanker Corp. v. Department of
Transportation, 1999 ME 67 9 6, 10-11, 728 A.2d 673. In opposing the Department’s motion, Meyer
relies solely on the public building exception in § 8104-A(2) and does not rely on § 8104-A(1)(G).
Meyer also does not contend that the Department has procured insurance to cover his claim. See 14
M.R.S. § 8116. '




The Law Court haé most recently and most comprehensively considered the issue of what
constitutes a “publ.ic building” in Rodrigueé v. Town of Meose River, 2007 ME 68 {f 30-33, 35,
922 A.2d 484, Based on that case, the relevant criteria to be considered include whether a building
is accessible to the public, is owned by the government, serves a public purpose, is used to provide
services to the public, and is under some degree of governmental control. fd §Y32-33, 35? citing,
inter alia, to Black's Law Dictionary and Webstef s Third New Intersiational However, it is not
necessarily required that all of these criteria be met. In Rodriguez a building was found to
- constitute a “public building” within the meaning of 14 M.R.S. § 8104-A(2) even though it was

privately owned and had not been leased to any gqve_rnmental entity. |
The Departmeﬁt_ relies prima:r'ﬂy on the fact that the Mountain View Correctional Facility
is not accessible to the public, except to the extent that visitors are permitted under specified
conditions and to a limited degree. On the other hand, itis owﬁed by the Department, is completely
conitrolied by ;[he Department, and serves a public purpose'by incércerating persons found to have

committ'ed CI'fmés. | -

o In at leastroﬁe case the Law Couﬁ appears to have agreed that the M_aine Correctional
_.Ce.nter in Windham constituted a.public building although it upheld the trial .c'ourt’s_ decision that
._,th-e Depar'_tment had not been negligent with fespect to thé ﬁlaintenancg of that buildihg. Réberts
W Sféte, 1999 ME 89 11,731 A.2d 855. Based on Roberts this court has previously found that
bunks welded into county jail cells would qualify as appurtenances to a public building and that
negligen_ce in the maint_enanc_e.'of tﬁose bunks would therefore fall within the public building
_éxéeption to sovereign imunity. Wildes v. Cumberland County, 2604 Me. Super. LEXIS_202
' :_-(Cumberlz.md' County, Septembér 10, 2004). Although the issue is not free from doubt given the

‘emphasis in Rodriguez on accessibility to the public, the court will adhere to its pribr ruling and




concludes that the Mountain View Correctional Facility constitutes ‘a “public building” for

purposes of 14 M.R.S. § 8104-A(2).

Discretionary Function

The remaining question is whether the Department is nevertheless immune pursuant to 14
'M.R.S. § 8104-B(3), which provides that notwithstanding the waivers of immunity in section
8104-A, governmental entities are not liable for any claim that results from

Performing or failing to perform a discretionary function or duty,
whether or not the discretion is abused . . . .

- In this case the record reflects that Meyer’s alleged injuries occurred during work ’that was
unde1taken to prepare a boﬂer for an annuei mspeetlon and to mamtam the 0pe1at10n of other
boﬂers to prov1de heat and hot water to the facility .} Meyer argues that adequate safety pr ecéuhons _ |
N "Were not taken and spe_e1ﬁcally that safety goggles were not prowded to Meye_r.4_The Department
.1 ...axg-Ues that Meyer’s e.Ia.im of 'hegligellee in?olves e.ﬂleg.ed aete 0'1' omissione thef eccurred in the
course of the superv1s1on of pnsoners and therefore falls within the 1mmumty for d1seret1ona1y
, 'funenons in keepmg with the Law Couit’s deCISIOI‘l m Robei s . Stare 1999 ME 89 1 10 |
Roberts i 1S_0ne of a nu.mber of cases m which the Law Court has utilized a four _part test,
 first announced in barzmg' v, AMHI, 535 A2d 421, 426 (Me. 1987), to detenﬁigé whether

&iseietionary function imfnﬁnity applies: | | |

1 ‘Does the challenged act, omission, or decision necessarlly involve a
‘basic governmental pohcy, program or objectwe?

3 Defendant’s Response to Interrogatones 19, c1ted in Plamtlff s Statement of Addmonal
Material Facts (SAMF) 438, - :

4 Plamtiff’ s SAMEF {1 39, 42.




2. Is the questioned act, omission, or decision essential to the
- realization or accomplishment of that policy, program, or objective
as opposed to one which would not change the course or direction
of the policy, program, or objective?
3. Does the act, omission, or decision require the exercise of basic
policy evaluation, judgment, and expertise on the part of the
governmental agency involved?
4. Does the governmental agency involved possess the requisite
* constitutional, statutory, or lawful authority and duty to do or make
the challenged act, omission, or declslon‘? :
Accom’ Lawson v. Willis, 2019 ME 36 9, 204 A.3d 133; Rodriguez, 2007 ME 68 9 22; Roberts
v, Stare 1999 ME 89 5 8; Adr:ance v. Town ofSrana’zsh 687 A.2d 238, 240 (Me. 1996).
. The Law Court has also looked beyond the four factor test to consider such factors as
Wh_etﬁer the aoti_oﬁ in question was “uniqdéiy governmen'tal”‘ in nature, Tolliver v. MDOT, 2008
: ME'83 117, 94'8 A.2d 1223, 1229; Whether' it resemb1es activities p'erform’ed by non—govemmental
© aclors, Adr zance 687 A2d at 241 and whethe1 or not the actlon is opelatlonal” in nature.
- -Rodmguez 2007, ME 68 ‘ﬂ'ﬂ 22—23
In the court $ v1ew one useful method of analys1s is to con31der Whethei asa matter of _ -
p'ub_hc 'pohcy, _th_e act_lon for Wthh_ d1scr.et10na1'y 1mmun1ty, is _Sought ;nyolves decisions that
| goi_/ernmental' officials should be ailQWed to make without considering the possibility of liability.
© Tn other words, if the threat of liability could influence a decision maker to avoid taking action that -
~might bein th.e_pub'li'c interest, then irn_munity should be available. On the other hdnd? where the
' '.t_hreat_of li.abili’ry'_woul.d influence decision makers to take safety precauﬁon_s with no detriment to
the publ_ic'interes.t; 1mmun1ty should be less readily .:availaBle.
Considefing the four-factor test and the policies that discretionary immunity is desi gned to
:'serVe', .‘the court concludes that the alleged acts or omissions complained of in this case - |

négligenﬂyfailing to take ade_:Quate safety precautions for a prisoner engaged in boiler _mainfehance '




— are not entitled to discretionary immunity. On this record the acts or omissions in question do
- not involve the kind-of policy decisions that fall withih the third Darlz’ng factor but instead are
operati_onal in nature. - The Department’s actions in maintaining its heating system ar_e not
;‘Ltniquely governmental” but resemble those of a private building owner or heating contractor.
Nor can the court discern any reasorr why perrnitting the claims to go forward could
' negatit/_ely ir_rﬂuence governmental decistons that should be rrrade in.the public _interest. Indeed, it -
would be in the public interest if the'threat of liability provided an incentive for the Departrhent to
take adequate safety precautlons for pusoners assigned to work Crews. |
| On this issue ROb@I rs is dlstrngulshable The plalntrff in Roberts had been ordered to return
- '.to his cell after an argument wrth a conectronal ofﬁcer and alleged that he had reached his hand | .'
'. back’ when the door drd not close smoothly and had been 1nJured when the correct1onal ofﬁcer had.
slammed the door. 1999 ME 89 11 2. The Law Court stressed that the actlons in that case mvolved_'
: decrmons 1elat1ng to the securrty of the correcttonal mstrtutron and its core mission of i
. iocarceratioh: | i
| 'Thel:'sh-perivi-s.ior‘r .-[of_._iamat_e_.s] he.c_e.s-sarrly_ "irwolve.s the .e_xe_rcise of .
~ - judgment by corrections offtcers, -including the " discretionary -
~decision of when to order an inmate to his cell. That discretionary
- decision also mcludes the shuttmg of the cell door when the inmate
) has farled to shut- 1t or the door has farled to shut.
R 1999ME 89ﬁ§ 10.

In Roberrs the alleged actrons complarned of mvolved the umquely governmental functron '

oof lockmg an 1nmate in hrs cell consrstent with need to mamtam prrson securrty In the 1nstant case -

o there is nothrng unrquely governmental about decrdmg what safety precautrons should be taken ,

for perso_ns engaged in boﬂer- maintenance work. On this record, there is no 'evrdence that the




Department’s alleged acts or omissions were related to prisoner control or security.® Accordingly,
the court concludes that Meyer’s claims relate to operational decisions as described in Rodriguez,
2007 ME 68 ¥ 23, rather than policy decisions entitled to discretionary function immunity. See

Jorgensen v. Department of Transportation, 2009 ME 42 § 18, 969 A.2d 912.

The entry shall be:

Defendant’s motion fo1 summary judgment is denied. The clerk shall 1ncorporate this ordei
- in the docket by reference pursuant to Rule 79(a). : :

Dated January [j[ , 2020 _

‘Thomas D. Warten .
~ Justice, Superior Court .
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5 1t is theoretically possible that prison security concerns, ot apparent from the stmmary judgment
record, are somehow implicated in this case. If so, the court would be prepa:ed to reconsider the issue of -
dtscretmnaly functmn lmmumty at tr ial. :
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