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STATE OF MAINE " SUPERIOR COURT

| CUMBERLAND,_ ss , - CIVIL ACTION

v n I o -~ DOCKETNO. CV-17-58

 TOWN OF FREEPORT,
~ Plaintiff

. | L | | | - ORDER
. - B o v Plaintiff-Wendy Paradis, Esq.

ISLAND RQVER FOUNDATION, etal., - Defendant Island Rover and Harold Arndt-

: : _ o AU Twin Braden, Esq.
Defendants " _ . Defendant Falls Point-David Silk, Esq.

| Defendant Becker—}ason Theobald Esq.
: ThlS case is an outgrowth of Town of Fr eeporz‘ V. Island Rover Foundattan CV 14 28. In
‘that case a consent 01der ‘was entered on September 2 2014 dn ectmg the Island Rove1 )
. ,Foundatlon (IRF ) to perform 1ts obhgatrons unde1 a consent ag1 eement reached wrth the Town of . |
= . .,Treeport to move an 89 or 90 foot steel schooner to a srte 0uts1de of Freeport 01 to a conformlng ‘
rsxte under the Freeport zomng code by September 9, 201 6. P ;

The vessel was not moved by the deadlme That led to varrous proceedmgs 1n CV 14 28 L B

; 'mcludmg a ﬁndmg of contempt agamst the lRF on- June 26 2017 Srnce then proceedmgs oo

L VE_CV 14- 28 have apparently stalled 1n part because of certam transfels and encumbrances (or:'-

i-What the Town clarms are purported transfels and encumblances) Whrch are the subject of thls T -

P actron : f‘* :

~In 1ts amended complamt in the case at bar the Town is seekmg the followmg rehef (1) a

o ﬂdeclaratory Judgment that a secunty 1nterest m the vessel a late1 transfel of a 75% ownershlp L

' 1nterest in the vessel and a mmtgage on cettam real p1 operty - all gra.nted to defendant Carter S
. '_Becker — are subordmate to the rrghts of the Town and (2) an: orde1 settmg asrde the tlansfels
‘-:f"fand encumbrances in questmn and seekmg monetary damages agamst Becke1 under the Umform =

; :i_"TFraudulent Tlansfer ACt

. JE{Z‘} &"E.’i’ge CLERYKS ?ﬁ

| IAN2'20 w8 a*‘g“‘_ o




Named as defendants in the amended complaint are Becker and the IRF along with Falls
. Pomt Marine, Inc., a company of Whlch defendant Becker is the P1e51dent and 50% owner, and
- Harold Arndt, the founder and president of IRF. | |

Before the court is a motion for summary Jndgment hy all defendants.

Summarv Jud,qrnent

Summary judgment should be granted if there 1s no genume dtspute as to any materlal '

o 1 faot and the movant is ent1tled to Judgment as a matter of law In cons1dc11ng a motton for

o summary Judgment the comt is requned to eonslder only the portlons of the record 1efen'ed to “ I

| and the materlal faets set forth in the partres Rule 56(11) staternents Lg, Johnson v, McNezl

- "2002 ME 99 1] 8, 800 A 2d 702 The facts must be eons1dered in the hght most favorable to the |

}non-movmg party Id Thus for purposes of summary Judgment any factual dtsputes must be o

‘.‘resolved agamst the movant M01eove1 in consrdenng a mot1on f01 surnmary Judgment the Cak

-,“ :»court must glve the nonmovrng party the full beneﬁt of all favorable mferences that may be ‘jv

) '-:d'»‘:drawn from the evrdence Curtzs v, Po; te; 2001 ME 58 1[ 9 784 A 2d 1 8

v' :’VIn thls Case the court has Consrdered the 140-paragraph statement of matenal facts (SMP)

: :submltted by defendants pulsuant to Rule 56(h)(1) the Town s responses theteto the Town s,_'_ _", R

-"fv?l]f36—pa1agraph statement of addttronal mateual facts ptnsuant to Rule S6(h)(2) the defendants

"v"f:ﬁ":,reply statement of matenal facts pmsuant to Rule 56(h)(3) and a response to certam of -

- ""defendants ob]ectrons submrtted by the Town pursuant to Rule 56(1)

Defendants have ralsed varrous objectlons to the Town s 1esp0nses to the factual SR

- -._:.'assertrons m defendant s SMF as unsnpported and a number of those ob]ectrons are welI-taken ;;;:_3', S

S Defendants overlong SMF is an example (although not the Wclst the court has seen) of what appears to

be a strategy of including, not just the facts that the moving party contends are undlsputed but also a

more expansive factual narratwe desrgned to cast the moving party s actions- in the most sympathetlc.- PR

. jvllght This strategy makes motions for summal'y judgment vastly more cumbersome and time-consuming . "

5 and is one of the problems with summary judgment practice. No matter how sympathetic the movmg

o party s actlons may be, summary judgment must- be demed if there are factual chsputes for trial. -




HoWeyer other objections raised.by defendants are hypertechnical at best, and some come close
'~ to hait- sphttmg2 Summary }udgrnent practlce is technrcal enough ahcady Wrthout addlng any

v"addrttonal technrcahtres or formahsm »
On the Town’s part, a number of its record citations are ’inaccli_rate ‘and its final
snbmtssionv,ptlrsuant'vto Rule 56(i) goes beyond simply responding to the objeetions raised in
o defendants’ reply SMF ,‘_and lrnproperly includes a reiteration of ItS arguments:in opposltiolr to
vsummary Judgment d c o | | o
' In actlng On the motron the oourt has dlstegarded the factual assertrons ‘not properly '

- i supported and the ob_)ectrons and argument 1mprope1 ly 1alsed

o ',"-Operattve Facts

The 1ssues wrth 1e3pect to both of the clarrns in the arnended complarnt are mtenelated S

e jv"Under the September 2 2014 Consent Order and the agreernents mcorporated rn that order IRF o i

S j Was requlred to move the vessel outsrde the ;uusdrctron of the Town or 0 a locatron wrthln the,_"v o

i k2 "‘Town confoumng to the Zonrng Code on or before September 9 20 19

f.to provrde to the medrator to be held 1n escrow a warranty deed transfentng the property on

f: As part of the Consent Otder and the 1ncorp0rated agreements IRF was also requned (l) S

o ".{whrch the vessel Was located to the Town along wrth a declaratlon of Value so the deed could be 2 o L

,'recorded and (2) to provrde to the rnedlator also to be held m escrow a b111 of sale ttansfenmg o

the vessei to the Town The warranty deed and the blil of sale were to be destroyed 1f lRF moved : f e o

- 'the vessel 1n cornphance wrth the oonsent order but 1f not were to be dehvered to the Town

' '_those responses agam o

Carte1 Becker and hrs company, _defendant Falls Pornt Maune (FPM) performed a,-v_‘f:l‘

:1::” iconsrderable amount of worlc on the Vessel Although defendants contend that 1t 1s undlsputed‘ : o

| that Becker and FPM were to be pard f01 all of that work there rs evtdence in the record ralsmg a S

By way of example defendants ob_]ect to certam of the Town S reSponses to speerﬁc paragraphs of S

defendants’ SMF because the Town chose to reference some of its pl‘lOl’ responses rather than rerteratmg




‘ disputed issue of fact as to whether at least some portion of Becker and FPM’s work was donated

to the IRF for the Island Rove1 pr Oject There were 1o writteri contracts covering any of the work .
x .. | performed by Becker or F PM and Becker acknowledged there were no repayment terms for the 'b
o : v‘ obhgatrons he contends were owed by IRF to hrmself and to FPM..
- | | - In November 2015 a lawyer for Becker 1nf01med the Town that Becker was seeking -
o - ‘securrty for labor and materrals he had provrded and ralsed the poss1b1hty that Arndt, as the

o presuient of IRF could provrde Becker with a mortgage on the property where the vessel wasz
) belng burlt The lawyer s letter referenced the consent decree and the deed that had been'
‘ fdelrvered 1n escrow and asked whether the ’lown would consent to such a rnortcrage 3 The. Town '
S .“vdrd not consent ‘ o 1 o | : . | | v v v - |
| On or about Apul 25 2016 Arndt as presrdent of IRF 31gned a document statmg that : f»“‘
: IRF gr anted a securrty 1nterest in a schooner whrch schooner Island Rover Foundatron owns” to‘ .}
':Falls Pomt Maune for labor and matenals On or about June 6, 2016 a UCC 1 ﬁnancmg

S - :’Statement was ﬁled wrth the Secretary of State |

S :1 'placed in escrow was due to be released to the Town because of IRF’S farlure to move the Vessel X
) Fmally, a.lthough the warranty deed transferr mg IRF’S Property to the Town was released‘;‘. ; i
. f b-When IRF fa1led to move the vessel in comphance w1th the Consent Decree the Town drd not
,‘;record that deed rrnmedrately : When the Town ﬁnally recorded the deed on Decernber 2 2016 ; |

- ) 1t learned that Becker had recor ded a $250 000 rnortgage on the property earher that sanme day

3 Both srdes fmd some support for therr arguments in the lawyet s letter Defendants argue that it
-~ ".demonstrates that Becker expected to be paid for his work; the Town argues that it demonstrates that '
o Becke1 was aware of the provrsrons of the Consent Order ’ : : . A '

- 4 The Town has offered evrdence that one reason. 1t drd not plomptly re001d the deed was because the"»-:.: L ‘ B
' accompanylng declaratlon of value was lacking eertarn rnforrnatlon that 1t contacted an attorney for IRF' :

: to resolve that 1ssue and that it never heard back

| ifIn September 2016 a b1ll of sale was s1gned by Harold Arndt as owner tr ansfernng the: “ '

vessel to- Carter Becker as the buyer ThlS document was dated Septembe1 5 2016 and wasf S

: notauzed on- Septernber 8 2016 = one day before the brll of sale to the Town that had been N




~ Declaratory Judgment Sought by the Town in Count One

Contreuy to the position taken by defendants, there is a material factual dispute for trial as

 to the oWnership of the vessel. The 2014 Consent Order and inc‘orporated agreenients are based

on the premlse that IRF OWned the vessel, and the bill of sale transfelring the vessel to the Town ‘»
of Freeport that was placed into escrow is signed by Harold Arndt as P1 e31dent of IRF Arndt‘.'
‘ then 51gned a document as p:fesxdent of IRF, grantlng a secuuty 1nterest 1n the schooner -
expressly descnbed as owned by IRF — to Falls Pomt Maune That secuuty mterest would be- '
»v wmthless if IRF dld not own the vessel | |

If IRF owned the vessel the Sale of a 75% 1nte1est in the vessel to Ca1te1 Becke1 by .

7_1':‘Ha101d Arndt as the purported “ownel would not have any legal effect In that case the blll of e

- sale to the Town Would deteunlne the owner ship of the vessel ThIS 1ema1ns an 1ssue for tr1al on .

S the Town s cla1m f01 a declatatozy Judgment 5

E Town has not conceded that 1ssue

Defendants argue that the Town S memorandum of law 1n opposmon to summary

o Judgment focuses all of 1ts legal alguments on. the fraudulent ‘uansfer clalm and thereby, : T

» ;accordmg to defendants eoneedes that defendants are entltled to- summary Judgment on the e

i';'i,decla:“‘ to1y Judgment clalm Where the Town s opposmon and 1ts Rule 56(h)(2) staternent' o

,-}afﬁlmatwely demonstlates that the vahdlty of Arndt s b1ll of sale to Becket 1s chsputed the“f

Moreove1 defendants are the partzes who are movmg for summary Judgment and az_-{; o S

R _ factual d1spute as to the ownershlp of the vessel is ev1dent from defendants own submissmns AR

- ":’:,“See e. g , Defendant’s SMF 1[ 13 (referencmg esc1owed b1ll of sale from ]RF transfernng the o

o ;lvessel to the Town) ﬁ[ 94 (referencmg a seeunty 1nterest in the Vessel g1anted by ) ‘ﬂ 107 .- _‘

. (referenomg blll of sale from Arndt as owner) A movant Whose own papels do not demonstrate o

_ s Altematwely, 1f Arndt owned the vesseE all along, then the secur ity Interest to FPM and the moxtgage to

* Becker, both granted by IRF, would potentially be called into question because Becker’s and FPM’s work = - |

~ would then have been perfonned for Arndt rather than for IRF, See ll M R S. § 9 1203 (statmg that value )
i must be glven for a seeuuty 1nte1est to be enfoxceable) ' R . o



http:Defe~da:n.ts

»that the movant is entitled to judgment based on undlsputcd facts is not entitled to summary
Judgment | | |

., Defendants are correct, however that the Town h’lS conceded that the warr anty deed to

' certain_vreal property that the Town received from IRF and filed on December 2, 2016 is -

subordinate, as "a matter of real eState law, to the $250,QOO mortgage filed vby Becker ‘earlier that

| *sarne day. See» Defendants’, SMF ¢ 11_9 and‘Tovv\fr‘n"s fevspohee thereto; That cohceseiorr," howé\}q,

s v_'s_ubject to the Town claim for relief 'settirrg the mortgage aside as a fraudulent transfer.

o -Town s Fraudulent Transfer Clalm in Count Two K

. Under the Umform Fnudulent Transfer Act 14 MRS § 3575(1)(A) a transfe1 13

“ fraudulent as to a credltor and may be av01dcd undex § 3578(1)(A) if the debtor made the transfer . B |

e g wrth actual mtent to hlnder delay, or def1 aud any cred1t01 A fraudulent transfer must be p1 oven o

e “by cleal and convmcmg ev1dence Mo; inv. Dubozs 1998 ME 160 1[ 3 713 A 2d 956

In ﬂ’llS case there 1s sufﬁcxent evrdence based on the trmmg of the transactrons and on R

o _:"defendants seemrngly shrftmg posrtrons wrth 1espect to the ownershrp of the vessel from whrchv ) e T

B encumbrances in thts case Were made w1th actuai mtent to hmder delay, or deflaud the Town S

'lThat is sufﬁclent to estabhsh that there are dlsputed 1ssues for tr1al on count two of the Town s .

o :}famended complamt

v a trler of fact could ﬁnd by c}ear and convmcmg evrdence that all of the drsputed transfers and

Thrs is partrcularly true because there is also evrdence wh1ch raises a drsputed 1ssue for TR

R :;‘»'?_'trlai as to whether Becker the 1ec1p1ent of two of the t1 ansfers and the presrdent of FPM would R e

h'iquahfy as an msrder Defendants argue that Becker does not meet the statutory deﬁmtlon of _

| 1n31der but the statutory hst of 1ns1ders 1s not exhaustrve See 14 M R.S. § 3572(7) (deﬁmtmn of : | :

E msrder mcludes ”) Huber v, Wzlllams 2005 ME 40 1] 27 ns, 869 A 2d 737 (“the statutory' . o

.‘deﬁmtmn of 1nsrder prov1des an 1nclu51ve rather than an excluswe hst of 1nsrders”’) :

Bankruptcy COU.ltS have held that an 1nsrder may be any pelson whose relatlonshrp wrth the_ e




- debtor is sufficiently close so as to su‘bject the relationship to careful_scrutiny;” In re Cra.ig
Systems Corp., 244 B. R. 52_9,_539 (Bankr. D, Ma. 2000) (collecting cases). |

In this case Beclcer;s'OWn affidavit, as well as certain facts raised by the Town,‘: raises a
disputed issue of fact as to whether Becke1 would qualify as an 1n51der Becker had a multi- year
.‘reiatlonshtp with IRF and Arndt He provided office space attended board meetmgs and
advocated on behaIf of IRF before the Town and the court and with nerghbors opposed to thev
‘-launchrng plan Nerther Becker nor his company ever had a Wntten contr act w1th IRF or Arndt
'Becker pald real estate taxes and u‘nhty b111s ‘and pern'nt fees for IRF, He personally putchased
'property for the Island Rove1 launch site, and there isa document in the record whxch states that -

o the Island Rove1 F oundatron granted Becker complete authorlty to speak for the IRF

There are also d1sputed 1ssues of fact unde1 sectlon 3576(2) of the Un1f01m Fraudulentf'_' '

o _v-”Transfer Act whzch apphes to transfers made to lnSIdGIS for antecedent debts at a t1rne when the_ :

}the money to make those payments BCCkel Aff al 36

: debtor was rnso}vent and the m:nder had 1easonable cause to beheve that the debtor was__. .

msolvent On the issue of Whether there rs a fac’sual 1ssue f01 tnal as, to whethe1 Becker had ER

»:{reasonable cause to beheve that IRF was rnsolvent the court does not have to look beyond the_ RN

statement in Becke1 s afﬁdav1t that. he made certarn payments for IRF because IRF chd not have ) e

Defendants argue that Becker is shrelded by 14 MRS § 3579(1) whlch prov1des a' Co

o ‘:defense to a transferee who ‘took in good farth” and for a 1easonab1e equrvalent value For the ' s

e -?reasons stated earher the court conciudes there isa factual dlspute for trral as to whether Becker'_ -

. acted in good fa1th There is also a factual drspute for tr1a1 as to whether even assummg Becker‘-f' ‘

:“‘_.acted 1n good falth the securrty mterests that he and FPM 1ece1ved Were for a reasonably o |

- equrvalent Value

In conclus1on the court is not suggestrng that defendants wril be unable to p1 evall at tllal -

f “on the above 1ssues Wrth the exceptlon of the one issue that the Town has conceded however oo




e _"'Ru}e 79(a)

defendants have not demonstrated that there are undlsputed facts that ent1tle them to summaty

: Judgment

' The en‘try shall be:
- 1. Defendants’ motion for Stlmmary judgn“ient is g1a‘nt’ed” with respect to plaintiff’s
. declaratory judgment claim relating to whether the Town’s deed to certain real property is
- subordinate, as a matter of 1eal estate law, to defendant Carter Becker’s mortgage ﬁled on
- December2 2016. : v
-2. In alI other fespécts‘déféndarits’ motiovn for stirhmary jttdginent is :denied.

3. The clelk is duected to- mcorporate th1s mdcr in the docket by refetence pursuant to_ :

DatedDecembel 2[,2019

Thomas D. Warren
Justlce Superlor Court






