STATE OF MAINE SUPEF DR COURT
CUMBERLAND, SS. CIVIL ACTION

DOCKET NO. CUMSC-CV-15-227
ADRIANA M. BERNTSEN

)
OF MA)NE
inti - §TATE \
Flantift, Cumbijl-/;hc s C'%VS Office
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) JUDGME T[ONT :PLEADINGS
DAVID L. BERNTSEN and RE C E E \{ ED AND DEFENDANT DAVIS’S
OLIVIA DAVIS, b MOTION FOR SANCTIONS
)

Defendants. )

Before the Court are Defendant W.S. Olivia Davis’s Motic to Dismiss and for Judgment
on the Pleadings and Motion for Sanctions.! Oral argument on Javis’s motions was held on
January 8, 2016. Based on the following, Defendant Olivia Davis’s Motion to Dismiss and for
Judgment on the Pleadings and her Motion for Sanctions are both denied.

L. BACKGROUND

Plaintiff Adriana M. Berntsen and Defendant David L. Berntsen are married, but have
been separated for over three years. (Compl. 9 5, 7.) On October 20, 2014, Plaintiff filed for
judicial separation with the District Court. (/d. § 5.) On November 24, 2014, Defende
Berntsen answered with a counterclaim for divorce. (/d. q 6.) Plaintiff and Defendant Berntse

presently are engaged in a divorce action before the District Court in Portland, docket number

! Only Davis has moved for dismissal, judgment on the pleadings, and sanctions. Defendant Berntsen

has answered Plaintiff’s complaint, but has not filed any motions in this case. Therefore, this order is
confined to Plaintiff’s claims against Davis as transferee. This order does not address nor impact
Plaintiff’s claims as to Defendant Berntsen for fraudulent tran r.

% In the complaint, Plaintiff named the Defendant as “Olivia Davis Bird” and refers to her as “Defendant
Bird.” (Compl. § 3.) In her answer, Defendant Davis asserts that her actual name is W.S. Olivia Davis.
(Davis Ans. §3.)

Another factor the court may consider in determining whether the debtor acted with actual intent is
whether “[t]he transfer or obligation was to an insider.” 14 M.R.S. § 3575(2)(A). In her complaint and
her opposition to Davis’s motion, Plaintiff asserts that Davis is an “insider.” _ompl. §~., ... -pp'nto
Davis Mot. Dismiss & J. Pleadings 3-4.) However, if the debtor is an individual, the UFTA defines an
“insider” as a relative of the debtor, a general partner of the debtor, a partnership or general partnership in



























support a finding that Defendant Bentsen did not receive a reasonably equivalent value in

ex: ange for the transfers and that the transfers have lefi efendant Berntsen unable to pay his

debts. Therefore, Plaintiff’s complaint sets forth sufficient allegations that, if proven, wou!
ititle Plaintiff to relief under § 3575(1)(B) of the UFTA.

Based on the foregoing, regardit only Plaintiff’s claims against Davis as transferee,
Plaintiff’s complaint sufficiently sets forth a cause of action for fraudulent transfer astoa f re
creditor under both § 3575(1)(A) and § 3575(1)(B) of the UFTA for any paychecks diverted y
Defendant Berntsen to an account jointly held with Davis after November 24, 2014, and for t!
$17,000.00 transferred to Davis. Tﬁerefore, Davis’s motion to di 1iss and for judgment on t
pleadings is denied.

I. DAVIS’S MOTION FOR SANCTIC S

A Sta=~= ~F P ayiew

Pursuant to Maine Rule of Civil Procedure 11, every pleading must e signed by at
one attorney of record. M.R. Civ. P. 11(a). The signature constitutes a representation that the
attorney has read the pleading; that to the best of the attorney’s knowledge, information, an

:lief there are good grounds to support the | :ading; and that it is not interposed for delay. Id.
If a pleading is signed with intent to defeat the purpose of Rule 11, the court may impose
appropriate sanctions upon the attorney, the client, or both. Id. Appropriate sanctions
include an order to pay the other party’s expenses and reasonable attorney fees. Id.

The purpose of Rule 11 is to impress upon any attorney the seriousness of the
obligations. Paradis v. Webber Hosp., 409 A.2d 672, 675 (Me. 1979). However, an attorney

need only believe that there are good grounds to support the pleading. Id. An attorney has )
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Because Plaintiff had to file a separate action in order to her assert claims of fraudulent
transfer against both Defendant Berntsen and Davis and to join FAMC as a party-in-interest,
there are good grounds to support the complaint. Therefore, Rule 11 sanctions are not warrante
in this case.

IV.  CONCLUSIONS

Based on the foregoing, Defendant Olivia Davis’s Motion to Dismiss and for Judgment
on the Pleadings is denied.

Defendant Olivia Davis’s Motion for Sanctions is also denied.

The Clerk is directed to enter this Order on the civil docket by reference pursuant »

Maine Rule of Civil Procedure 79(a).

—
—" Lolu

Justice, Superior Court
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