





caulk because the caulk had shrunk and separated over time. (Id. I 12.) Leonard
Westra, plaintiff’s expert, testified that in his opinion there were signs of water
infiltration and mold on the property and that a routine inspection would have
indicated the existence of rotted wood in the wall atissue. (Id. ] 15, 17.)

The parties dispute the extent to which plaintiff notified defendant of her
concerns regarding rthe stairway prior to August 31, 2012. Plaintiff claims that, in the
year before her injury, she noticed significant areas of mold and decay, swelling and
splintering wood, and peeling paint in the stairway. 1. ] 26-32.) Plaintiff alleges th:
she contacted defendant’s housing manager, Holly Souza, on two separate occasions :
S tember 2011 and again in October | 11 to report her concerns. (Id. g 26-28.)
According to plaintiff, Ms. Souza respon :d that she could not worry about the rot
wood because she was dealing with a bedbug infestation in the development. (Id. I 27.)

Plaintiff further alleges that in October 2011 a man named Jacob, who, she
understood, was defendant’s head of maintenance, inspected the stairway. (Id. T 29.)

aintiff claims that she questioned Jacob about the mold and rot, and that he asst
her the stairway was made of a special composite material that was impervious to
mold, decay, and rot. (Id.) She also claims that she asked him about a rattling noise in
the handrail, but he insisted there was nc 1ing wrong. (Id. § 30.) She claims she state
that the rails had mold, swelling, or visible rot. (** qq 31-32.)

Defendant argues that these statements are inconsistent with plaintiff’s pric
testimony that she had not experienced a 7 issues with the handrail prior to August 31,

2012. (Def.’s Reply 3-5); see Zip Lube v. Coastal Sav. Bank, 1998 ME 81, { 10, 709 A.Z

733 (“[A] party will not be permitted to ¢ te an issue of material fact in order to defeat
a summary judgment motion simply by submitting an affidavit disputing his own p r

swe  testimony.”). At her deposition, plaintiff testific that :had not had any issues















d. Causation

Proximate cause is “that cause which, in natural and continuous sequence,
unbroken by an efficient intervening cause, produces the injury, and without which the
result would not have occurred.” Searles, 1997 ME 128, { 8, 695 A.2d 1206 (citation
omitted). Plaintiff alleges that rotted wood existed behind the handrail, that the
indrail came loose as she was ascending the stairway, and 1at her foot slid down the
stairs. (Pl.’s Addtl SM.F. 92; Supp. SM.F. (17, 9.) As stated above, defendant
admitted that the railing pulled out from the rotted wood behind the vinyl siding. (PL’s
Addt'l SM.F. q 23; Def.’s Reply SM.F. q 23.) The issue for ial is whether the loose

handrail was a cause of plaintiff’s losing ! r balance.

2. MOTION TO STRIKE

Defendant moves to strike plaintiff’s surreply, filed without leave of court. Rule

7 allows for a motion, an opposition to the motion, and a reply to the opposition. } R.
Civ. P. 7(b)-(c), (e).

Defendant moves also to strike the proposed submission of plaintiff’s deposition

e ta sheet. M.R. Civ. P. 30(e) provides that, if the witness does not sign the deposition

mscript within 30 days of the deposition, the officer before whom the deposition was

ti en shall sign the transcript. Any changes the witness wishes to make must be made

y that time. M.R. Civ. P. 30(e). Plaintiff’'s deposition occurred on October 8, 2015.

Plaintiff did not sign the transcript and did not attach an errata sheet. (Def.’s Ex. B to

Mot. Strike.) The officer signed the transcript and certified “Any change in form or

sub: ince which the witness has made has been entered upon the record by me.” (Def.’s

Ex. A to Mot. Strike.)



CONCLUSION

The trier of fact must decide whether the stairway was within plaintiff’s
exclusive control or was instead a common area over which ¢ ‘endant retained control.
If the stairway was within plaintiff’s exclusive control, a latent defect theory applies,
and plaintiff cannot prevail because she knew about the rotted wood. If the stairway
was a common area, a common area theory applies, and the trier of fact must determine
whether defendant could have made the rotted wood, which defendant knew about,
safe and whether the loose handrail was a cause of plaintiff’s losing her balance.

The entry is

Defendant’s Motion for Summary Judgmentis [ NIED.

Defendant’'s Motion to Strike is GRANTED.

Date: April 6, 2016
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