











opposing statements of material facts against both the Union and BIW on August 8, 2008. (Id
67.) See D. Me. Local R. 56(c).

On October 3, 2008, the U.S. District Court magistrate judge issued a report and
recommended decision. (/d. 9 72.) In the recommended decision, the magistrate judge gr: ed
Lemieux’s motion for enlargement of time to file opposing statements of material fact against the
Union that were filed only one day late. (/d § 73.) The magistrate judge considered Plaintiff’s
opposing statement of facts against the Union in reaching his recommended decision. (J/d.) The
magistrate judge denied Lemieux’s motion for enlargement of time to file opposing statements of
material fa against BIW. (/d § 74.) Because BIW’s statements of mate 1 fact were
unopposed, the magistrate judge deemed BIW’s statements of material fact admitted to the extent
that they were properly supported. (Id) See D. fe. Local R. 56(f). The magistrate judge’s
recommended decision granted summary judgme to BIW and the Union on all of Plaint s
claims. (/d 9§ 72.) Following a de novo review by a district judge, the magistrate judge’s
recommended decision was affii  «d. (/d. §99.)

On June 27, 2014, Plaintiff filed this present complaint against Defendants Lemieux and
Desmond & Rand, P.A., as respondeat superior, alleging legal malpractice, breach of fiduciary
duty, and negligent infliction of emotional distress. (Compl. ] 34-48.) W regard to
Plaintiff’s malpractice claim, Plaintiff alleges that Lemieux breached the duty of care owed to
Plaintiff by the following actions: (1) failing to timely respond to BIW’s and tI Union’s
statements of facts filed with their  tions for sw ary judgment; (2) failing to prc zrly ci  to
the summary judgment record in denying the Union’s statements of material facts; (3) failing to

~

obtain affidavits ~ »m key witnesses to support Plaintiff’s opposition to BIW’s and the Union’s

motions for summary judgment; and, (4) failing to conduct :neral discovery. (/d.  36.)















2. Plaintiff’s malpractice claim based on Lemieux’s failure to conduct discovery

Defendants also assert that Plaintiff’s claim that Lemieux committed malpractice by
failing to conduct general discovery is barred by the statute of limitations. (Defs. Mot. Summ. J.
13.) There is no dispute that discovery deadline in the underlying action was May 2, 2008.
(Defs. Supp. S.M.F. § 45; Pl. Opp. S.M.F. § 45.) There is also no dispute that additional
depositions were taken on May 7 and 8, 2008. (Id. 1 51-53.) Therefore, based on the summary
judgment record, discovery in the underlying action was completed by May 8, 2008. Thus,
under the applicable statute of limitations, any claims alleging Lemieux failed to conduct certain
discovery expired on May 8§, 2014. See 14 M.R.S. §§ 752, 753-B(1). However, Defendants have
failed to preserve any statute of limitations defense. Defendants did not assert the statute of
limitations as an affirmative defense in their answer. (Ans. 7-8.) Although Defendants reserved
the right to amend their pleading to raise additional defenses that become available through
discovery, Defendants have not sought leave to amend their answer. (Ans. 9, § 11;) see M.R.
Civ. P. 15(a). Thus, Defendants have not preserved their statute of limitations defense. See
Schindler, 2001 ME 58, 417 n.7, 770 A.2d 638.

B. Lack of Evidence of Causation

1. Whether the “failure to plead” standard applies to Plaintiff’s claims.

As a threshold matter, the parties dispute which standard of legal m: >sractice applies to
Plaintiff’s claims. Generally, to assert a claim for legal malpractice, the plaintiff must prove (1)
that the defendant attorney breached a duty to conform to a certain standard of conduct owe to
the plaintiff; and (2) that the defendant’s breach of duty proximately caused the plaintiff’s injury
or loss. Niehoff v. Shankman & Assocs. Legal Ctr., P.A., 2000 ME 214, § 7, 763 A.2d 121.

Additionally, Plaintiff must also prove (3) that the plaintiff would have achieved a more

10












Second, regarding Plaintiff’s claim against BIW for breach of contract (Count II of the
underlying complaint), the magistrate did not enlarge the time for Lemieux to file an opposing
statement of facts against BIW, and BIW’s statements of material fact were deemed admitted.
(Defs. Supp. S.M.F. § 74; Pl. Opp. SSM.F. § 74.) However, it is undisputed that Cou: I and II
of the underlying complaint were hybrid claims, and to recover from either the Union or I ¥,
Plaintiff was required to prove both claims. (/d ] 77-78.) In his recommended decision, the
magistrate juc : first addressed Count [ against the Union, for which the magistrate judge had a
complete summary judgment record, and ruled in favor of the Union. (Id. Y 73, 79, 93.)
Because Plaintiff’s claim against the Union failed, the magistrate judge ruled that Plaintiff’s
claims against [W for breach of contract must also fa  (/d. § 93.) Thus, the magistrate judge’s
determination that the breach of contract claim against BIW failed was largely based on the
Union’s statements of fact, against whict ™ :mieux had filed an opposing statement of facts. he
magistrate judge’s determination that Plaintiff’s claim against BIW fa :d was not the direct
result of Lemieux’s failure to file an opposing statement of facts against BIW and the fact that
BIW’s statements of fact were all deemed adi “‘ted. Therefore, Lemieux’s failure to file an
opposing statement of fact against BIW did not pro: ely caused Plaintiff’s claim ag ~ it BIW
to fail.

Third, regarding Plaintiff’s federal discrir  tion claim against BIW (Count III of the
underlying complaint), the magistrate judge found that Plaintiff failed to present evidence of a
temporal proximity between Plaintiff’s disability and his termination, a necessary elen 1t of his
claim. (Defs. Supp. SM.F. § 94.) The magistrate judge noted that, even though Plaintiff’s
opposing statements of fact against BIW was not admitted, its admission wor 1 not have altered

the magistrate judge’s decision, because Plaintiff’s opposing statements of material fact were not
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responsive BIW’s assertions. (Defs. Supp. SM.F. § 95.) Additionally, the magistrate held that
Plaintif’s MHRA claim against BIW (Count V) fa :d for the same reason: no evidence of
temporal proximity. (/d. J 94, Ex. C. 36.) Therefore, because the excluded opposing statement
of facts against "W would not have altered the magistrate judge’s findings, there is no evidence
that Lemieux’s failure to file the opposing statement of facts against BIW proximately caused
Plaintiff’s federal and state discrimination claims against BIW to fail.

. wough Plaintiff generally denies some of the facts asserted by Defendants, Plaintiff has
not provided any facts of its own, supported by record citations no less, showing there is a
genuine issue of fact regarding proximate cause on this issue. (See Pl. Opp. S.M.F. §f 94-95.)
Therefore, there is no evidence that Lemieux’s failure to timely file opposing statements of fact
against both the Union and BIW proximately caused summary judgment to be entered against
Plaintiff in favor of the Union and BIW.

4. Lemieux’s failure to properly cite to the summary judgment record in
denying the Union’s statements of material facts

As previously discussed, the magistrate did consider Plaintiff’s opposing statements «
fact against the Union that were filed one day late. (Defs. Supp. SM.F. §73; L Opp. SM.F. q
73.) In his recommendation, the magistrate judge first addressed Plaintiff’s violation of duty
claim against the Union (Count I). (/d 9§ 79.) The magistrate judge identified fifteen specific
violations of duty alleged by Plaintiff and considered each in turn. (I/d)) The magistrate judge
found that there was no evidence to support any of Plaintiff’s fifteen allegations against the
Union and entered summary judgment against the laintiff on Count I. (Defs. Supp. S.M.F. §
¢ -92.) Further, because Plaintiff was required to prove his violation of duty claim against the

Union in order to recovering on his federal and state discrimination claims against the Union
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(Counts IV and V), the magistrate judge also entered summary judgment against Plaintiff on
those claims as well. (Defs. Supp. S.M.F. § 94, Ex. C 35-36.)

In his opposition to summary judgment, Plaintiff argues that the magistrate judge’s entry
of summary judgment for the Union was proximately caused by Lemieux’s failure to properly
deny the Union’s statements of fact in Plaintiff’s opposing statement of fact and his failure to
give a proper citation to evidence in the summary judgment record to support Plaintiff’s
opposing statements of fact. (Pl. Opp’n Defs. Mot. Summ. J. 12.) Plaintiff identified thirty-three
opposing statements of fact for which Lemieux failed to supply a proper citation. (Pl. Add’l
S.M.F. § 154; Defs. Resp. S.M.F. § 154.) Lemieux also failed to provide a citation for thirteen
statements of fact in Plaintiff’s own statements of fact filed in response to the motions for
summary judgment. (/d. 9§ 155.) In his recommended decision, the magistrate judge specifically
identified eleven different statements of fact for which Lemieux failed to properly deny an
assertion by the Union, failed to properly respond to the Union’s assertion of fact, or failed to
provide a supporting citation. (Pl. Opp’n Defs. Mot. Summ. 12.) For all eleven statements of
fact, the magistrate judge deemed the opposing party’s statement of fact to be admitted. (/d.)
The magistrate judge relied on each of those admitted facts in his analysis. See (Defs. Ex. C 9-
17.)

Because eleven of the Union’s statements of fact were deemed admitted as a result «
Lemieux’s failure to properly respond or provide citation, Plaintiff argues that there is a genuine
issue of fact regarding whether Lemieux’s failure proximately caused the entry of summary
judgment for the Union. (Pl. Opp’n Defs. Mot. Summ. J. 12-13.) In his statement of facts in
support of his opposition to summary judgment, Plaintiff largely cites to the magistrate judge’s

recommended decision noting that Lemieux had failed to provide a proper response or citation.
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a single argument or fact regarding what affidavits Lemieux should have obtained. (Pl. Opp’n to
Defs. Mot. Summ. J. 15-23; P1. Opp. S.M.F. 9 1-132; P1. Addt’l SM.F. 99 138-182.)

Therefore, the court cannot conclude, without resorting to speculation, that Lemieux’s
failure to obtain affidavits substantially contributed to or directly resulted in the magistrate
judge’s entry of summary judgment for BIW and the Union. Thus, there is no evidence of
proximate causation between Lemieux’s failure to obtain affidavits and Plaintiff’s losses.

6. Lemieux’s failure to conduct general discovery

As discussed above, Plaintiff’s malpractice claim based on Lemieux’s handling of
discovery would be barred by the statute of limitations if Defendants had properly preserved that
defense. However, there is also no evidence Lemieux’s failure to conduct general discovery
proximately caused the magistrate judge to enter summary judgment against Plaintiff. There is
no dispute that, in response to Lemieux’s request for production of documents, BIW provide
Lemieux with 3,504 pages of documents. (Defs. Supp. S.M.F. 9 42; Pl. Opp. S.M.F. q 42.)
There is no dispute that, in response to Lemieux’s request for product of documents, the Union
provided Lemieux with 1,437 pages of documents. (/d. Y 44.) There is also no dispute th:
Lemieux tor  depositions from six key witnesses in Plaintiff’s case against BIW and the Union.
(d 99 46-51.) Neither Plaintiff’s opposition to summary judgment, Plaintiff’s opposing
statement of material facts, nor Plaintiff’s statement of additional facts present any arguments or
facts regarding what additional discovery Lemieux failed to conduct or what that discovery
would have revealed. (Pl. Opp’n to Defs. Mot. Summ. J. 15-23; PL. Opp. SM.F. q{ 1-132; PL.
Add’l SM.F.¢ 138-182)

Because Plaintiff has not cited a single fact regarding what additional discovery Lemieux

should have obtained and what that discovery would have revealed, the court cannot conclude,
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The Clerk is directed to enter this Order on the civil docket by reference pursuant to

Maine Rule of Civil Procedure 79(a).

vu 2 /4t /WU 2N

Jus ce, Superior Court
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