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STATE OF MAINE SUPERIOR COURT
CUMBERLAND, ss. CIVIL ACTION Docket # CV-1 117
STATE OFMA!NE
EMERY LEE &S0 3, INC. Cumberlend, ss, Clarics Office
MAR 09
V. ORDER Zﬁ‘ib

ACADIA INSURANCE GROUP, LLC ECEEVE@

SUMMARY

Pending are cross motions for summary judgment, Emery Lee's motion for
summary judgment and Acadia’s cross-motion for summary judgment. Plaintiff
Emery Lee & Sons, Inc. (Emery Lee) filed a complaint for a breach of contract.
Relying on the debris-removal provision in its insurance policy, Emery Lee wants
Defendant Acadia Insurance Group, LLC (Acadia) to pay for the removal of the
remains of its destroyed building. Emery Lee filed a motion for summary judgment
and Acadia filed an opposition and a cross-motion for summary judgment.
This Court denies Emery Lee’s motion because Emery Lee cannot est: lish a breach
of a material contract term. And this Court grants Acadia’s cross-motion because
Emery Lee failed t make a prima facie case for a breach of contract.
[. F--ts.

Plaintiff Emery Lee is a Maine corporation that had a plant in Millinocket,
Maine. (Pl’s SM.F. 11-2; Lee Aff. T 3; Def.’s 0.S.M.F. §§ 1-2.) On March 16, 2012,
fire destroyed the plant. (Pl’s SM.F. § 3; Lee Aff. J 4; Def’s 0.S.M.F. ] 3.) Defendant

- cadia Insurance Group, LLC, (Acadia) insured Emery Lee’s plant. (Pl’s SM.F. Y 4;



Lee A 9 5; Def’s 0.S.M.F. | 4, as qualified.) Acadia paid the building mits under
zt‘he pc cy, (Pl's SM.F. 1 5; Def.’s 0.S.M.F. { 5, as qualified), which was $338,000.
tDef.’s 0.S.M.F. 1 5, as qualified.)

Although both parties agree that the plant was completely destroyed,
portions of the destroyed plant remain that Emery Lee wants removed. (Pl’s SM.F.
17 3,8, Lee Aff. 11 4, 7, Def’s 0.S.M.F. 1 4, 8.) Emery Lee wanted to dismantle and
remove the remains of the destroyed plant. (Pl’sS.M.F. {8, Lee Aff. 7 ef’s
0.S.M.F.8.) Emc¢ y Lee received an estimate! of $163,000 from Ideal Recycling,
Inc. (I :al Recycling) to remove the remains. (Pl’s SM.F. {9, Lee Aff. 8, Def.'s
0.S.M.F. 1 9, objected, qualified.) The estimate began with the heading, “[C]ost for

Demo of Concrete lant.” (Lee Aff. | 8, Exhibit 3.) Ideal Recycling sted the various
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tasks covered in the estimate, such as “Demo of all Foundations,” “Removal of Demo

Debris,” “Take Wall down,” “Cutting up of Steel,” and “Haul Away.” (Lee Aff. 1 8,
Exhibit 3.) Acadia as refused to pay for this removal. (Pl’s S.M.F. q 6, Lee Affidavit

7 6, Def’sOS.M.F. 6.)
“Debris removal” is covered by Section A.4.a of the insurance policy:

(1) Subject to Paragraphs (3) and (4), we will pay your expense to
remove debris of Covered Property caused by or resulting from a
Covered Cause of Loss that occurs during the policy period. The
expenses will or 7 be paid if they are reported to us in writing
within 180 days of the date of direct physical loss or damage.

(3) Subject to the exceptions in Paragraph (4), the following
provisic s apply:
(a) The most we will pay for the total of direct physical
loss or damage plus debris removal expense is the
Limit of Insurance applicable ) the Covered
Property that has sustained loss or damage.

1t 5 ncluded the estimate as Exhibit 3 to Darin Lee’s affidavit. (PL’s S.M.F. { 8.)




(b) Subject to (a) above, the amount we will pay for
debris removal expense is limited to 25% of the sum
of the de 1ctible plus the amount that we pay for
direct phvsical loss or damage to the Covered
Property athas sustained loss or damage.

(4) We will pay up to an additional $250,000 for debris removal
expense, for each location in any one occurrence of physical loss or
damage to Covered Property, if one or both of the following
circum ncesapply:

(a) e total of actual debris removal expense plus the
amount we pay for direct physical loss or damage
exceeds the Limit of Insurance on the Covered
Property that has sustained loss or damage.

(b) The actual debris removal expense exceeds 25% of
the sum of the deductible plus the amount that we
pay for direct physical loss or damage to the
Covered Property that has sustained the loss or
damage.

Therefore, if (4)(a) and/or (4)(b) apply, our total payment for direct

physical loss or damage and debris removal expenses may reach but

will never exceed the Limit of Insurance on the Covered Property that
has sustained the loss or damage, plus $250,000.

(Pl'sS LF. §10; Def’s 0.S.M.F. 710.)
IL. lhistory.

On March 17, 2014, Emery Lee filed a complaint for breach of contract
against Acadia. On April 15,2014, Acadia filed an answer to ...nery Lee’s complaint.
On April 21, 2015, nery Lee filed a motion for summary judgment, a statement of
material facts, and a request for a non-testimonial hearing.2 Emery Lee’s statement
of material facts included Darin B. Lee’s affidavit as Exhibit A. On May 12, 2015,
Acadia filed an objection to Emery Lee’s motion for summary judgment and a cross-
motion for summary judgment in the same document. Aca a also filed an

oppos on to Emery Lee’s statement of material facts. On June 3, 2015, Emery Lee

2 On the same day, Emery Lee explained in a cover letter that earlier versions of its motion
challenged two areas of coverage: debris removal and code coverage, and withdrew the code-
coverage claim. (Pl’s cover letter from April 21, 2015.)












If a court determines that the contract is unambiguous, then its
interpretation is also a question of law. Am. Prot. Ins. Co. v. Acadia Ins. Co., 2003 ME
6,9 11,814 A.2d 989 (citations omitted). “The interpretation of an unambiguous
contract ‘must be determined from the plain meaning of the language used and from
the four corners of the instrument without resort to extrinsic evidence.” Am. Prot.
Ins. Co. v. Acadia Ins. Co., 2003 ME 6, 11, 814 A.2d 989 (citations omitted).

Section A.4.a (4)(a) of the insurance policy states:

(4) We will pay up to an additional $250,000 for debris removal
expense, for each location in any one occurrence of physical
loss or damage to Covered Property, if on or both of the
following circumstances apply:

(a) The total of the actual debris removal expense plus the
amount we pay for direct physical loss or damage exceeds
the Limit of Insurance on the Covered Property that has

stained loss or damage.
(PL’s S.M.F. § 10; Def’s O.S.M.F. § 10.)

To resolve this issue, this Court must define “actual debris removal expense.”
“Actual” means “existing in fact and not merely potentially” and “existing in fact or
reality.” Merriam-Webster Online Dictionary, Full Definition of “actual,”
http://www.merriam-webster.com/dictionary/actual (last visited Feb. 4, 2016); see
also Black’s Law Dictionary 35 (7th ed. 1999)(defining “actual” as “existing in fact;
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real”). “Expense” is “the act or an instances of expen ng: expenditure,” “something
expended to secure a benefit or bring about a result,” and “financial burden or
outlay: cost.” Merriam-Webster Online Dictionary, Full Definition of “expense,”

http://www.merriam-webster.com/dictionary/expense (last visited Feb. 4, 2016);

see also Black’s Law Dictionary 598 (7th ed. 1999)(defining “expense” is “[a]n



expenditure of money, time, labor, or resources to accomplish a result; esp., a
business expenditure chargeable against revenue for a specific period”). “Expend”
means “to pay out: spend.” Merriam-Webster Online Dictionary, Full Definition of
“expend,” http://www.merriam-webster.com/dictionary/expend (last visited Feb.
4,2016). Based on plain meaning, an “actual debris removal expense” means an
existing pay out.

Looking at the four corners of the policy, no other clause changes the plain
meaning. Emery Lee argued that it should get paid without an actual expense
because it received payment under another provision of the policy in Section A that
uses similar language of “we will pay”: “We will pay for direct physical loss of or
damage to Covere Property at the premises described in e Declarations caused
by or resulting from any Covered Cause of Loss.” (Building and Personal Property
Coverage Form at 1.) But Emery Lee’s argument is unpersuasive because the “we
will pay” language in Section A.4.a (4)(a) has a condition precedent: actual debris
removal expense.

Emery Lee also argued that the actual debris removal expense provision does
not exist to determine the amount Acadia must pay, but merely establishes the
circumstances for when debris removal coverage becomes availal : Even under
Emery Lee’s interpretation, debris removal coverage is unavailable until the
policyholder estal shes an actual debris removal expense.

Based on the plain language and the four corners of the insurance policy, an
insured is require to demonstrate the insured paid for debris removal before

recovering under Section A.4.a (4)(a) of this insurance policy. Specifically, this



Court finds that Emery Lee must pay for debris removal before Acadia reimburses

Emery Lee under Section A.4.a (4)(a).

B. ™~~~=rLee has nr* -+~ actr-! *~+-~ removal ~ense.

Emery Lee has not established a prima facie case that it has complied with
Section A.4.a (4)(a) of this insurance policy. Ideal Recycling provided an estimate of
$163,000 to remove the remains of the plant and En 'y Lee provided affidavits
from Darin B. Lee 1d Keith Drost to support it. Neither the estimate nor the
affidavits establish a prima facie case for actual debris removal expense.

If record evidence or necessary documentation to support a fact essential to
a claim is lacking in the statement of material facts, or if documentation is
insufficiently authenticated in the record referenced in the statement of material
facts, summary judgment must be denied. See FIA Card Servs. v. Saintaonge, 2013
ME 65,  2-3, 70 A.3d 1224; see also Cach LLC v. Kulas, 2011 ME 70,2011 ME 70, 11
11-12,21 A.3d 1015. Documents that are unaccompanied by an authenticating
affidavit based on personal knowledge under Maine Rule of Civil Procedure 56(e)
should not be considered for purposes of summary judgment. See Cach, 2011 ME
70,911, 21 A.3d 1015.

Neither Lee's nor Drost’s affidavit supports Ideal Recycling’s estimate. Lee’s
affidavit does not provide any foundational facts to support the admissibility of
Ideal Recycling’s estimate. Lee lacks the personal knowledge of estimate’s creation.
Lee shows that Emery Lee received the estimate, but does not prov > any facts that
authenticate the estimate. Thus, Lee’s affidavit fails to establish the necessary

foundation for admitting the estimate.






Acadia file a cross-motion for summary judgment. Cross motions for
summary judgme do not warrant the grant of summary judgment per se. To
withstand a motic  for a summary judgment, the plaintiff must establish a prima
facie case for each element of its cause of action that the defendant chi enged.
Coffin v. Lariat Assocs., 2001 ME 33,9 7, 766 A.2d 1018. Ifaplain fdoesnot
present sufficient evidence on the challenged elements, then the defendant is
entitled to a summary judgment. See Wattv. UniFirst Corp., 2009 ME 47, § 21, 969
A.2d 897 (citation omitted).

Acadia argued that that the Policy required Emery ° :e to establish actual
debris removal expense and Emery Lee failed to do so. As explained above, the
Policy required actual debris removal expense before Section A.4 (4)(a) applied.
Emery Lee failed to provide sufficient evidence to establish a prima facie case.

" nery Lee merely provided an estimate of the expense and not the :tual expense.
The estimate is not enough to satisfy this material contract term. Emery Lee failed
to make a prima facie ca: for this element, so Acadia is entitled to summary

judgment. Consequently, tl :Court grants Acadia’s cross-motion.
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Emery Lee’s Motion for Summary Judgment is DENIED. Acadia’s Cross-
Motic for Sumn -yJudgmentis GRAD. . .:D. The Clerk is direct to incorporate this

Order into the docket by reference pursuant to Maine Rule of Civil Procedure 79(a).

\‘}byt@ A. Wheeler, Active-Retired Justice
Maine Superior Court

March 9, 2016
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