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‘Summary judgment should be granted if there is nd Léenuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law. In considering a
motion for summary judgment, the Court is required to consider only the portions of
the record referred to and the material facts set forth in the parties’ Rule 56(h)
statements. E.g., Johnson v. McNeil, 2002 ME 99 €8 800 A.2d 702, 704. The facts must
be considered in the light most favorable to the non-moving party. Id. Thus, for
purposes of summary judgment, any factual disputes must be resolved against the
movant. Nevertheless, when the facts offered by a party in opposition to summary
judgme?tt wofulld not, if offered gt trial, be sufficient to withstand a motion for judgment
as a matter of law, summary judgment should be granted. Rodrigue v. '

ME 99 8, 694 A.2d 924, 926" i gue. Roddzue 1997

Before the court are separate motio defendart
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In this case the court finds that there are disputed issues for trial as to each
defendant. With respect to Richard, who is the owner of the property where plaintiff
Noreen Barrett was injured, there are issues as to whether a dangerous condition
existed on the premises, whether Richard was aware or reasonably should have been
aware of the condition, whether the condition was sufficiently obvious so as to excuse
any duty to warn that might otherwise have existed, and whether Barrett exercised

reasonable care for her own safety.

As to Po-Go Realty, all of the above factual issues exist along with an issue that
the court agrees is an issue of law — whether a real estate broker qualifies as a possessor
of premises that the broker is showing (in the owner’s absence) to a prospective buyer
such as Barrett or is otherwise under a legal duty to a prospective buyer with respect to
a dangerous condition on the premises. Absent expert testimony establishing that the
standard of care for real estate agents requires a complete inspection of premises for any
latent defects, the court is reluctant to impose such a duty. Moreover, there is a question
whether Restatement § 383 applies in view of comments b and c¢ to that section, which
refer to “activity” conducted on land and expressly distinguish potential liability for
dangerous conditions. See comment c.

Nevertheless, the summary judgment record does not preclude the possibility
that, under the specific facts in this case, Po-Go exercised sufficient control over the
premises to qualify as a possessor. That issue is not specifically addressed in Po-Go’s
statement of material facts. In addition, even if Po-Go did not qualify as a possessor of
the premises for purposes of Restatement §343, Po-Go may still be liable if it was aware
of a latent defect in the premises and failed to warn Barrett. See Masick v. McColly
Realtors Inc., 858 N.E.2d 682, 691 (Ind. App. 2006). Po-G0's statement of material facts

also does not directly address this issue.

1t is possible that, in the context of a more complete record, the court will be in a
position to determine at trial that Po-Go owed no duty to Barrett. However, where Po-
Go has assumed the responsibility of showing prospective purchasers around the
premises, the court is reluctant to conclude that Po-Go does not owe any duty



whatsoever to those purchasers with respect to allegedly hazardous conditions on the
premises. Even if the scope of Po-Go’s duty is not identical with the landowner’s,
therefore, summary judgment should be denied on this record.

Finally, defendants have a point that this case resembles Durham v. HTH Corp.,
2005 ME 53, 870 A.2d 577, and Addy v. Jenkins, Inc, 2009 ME 46, 969 A.2d 935, in
certain respects. To the extent that Barrett is premising liability on the allegedly rickety
condition of the stairs or on alleged code violations that could be linked to Barrett’s fall
only by speculation, the court would agree that under Durham and Addy Barrett's
deposition testimony would preclude a finding of causation.! However, there remains
the question of whether the existence of an unexpected basement stairway in a mobile
home and the specific appearance of the basement door as it appeared to Barrett at the
time she opened the door, “got one foot in and . . . went airborne” constituted a hazard
that was not sufficiently obvious that a warning was required.

The entry shall be:

The motions for summary judgment by defendants Po-Go Realty and Ovide
Richard are denied. The Clerk is directed to incorporate this order in the docket by
reference pursuant to Rule 79(a).

Dated: July _2° . 2009
\_ﬁ\»_'—(_/\

Thomas D. Warren
Justice, Superior Court

! This may also limit the issues at trial.
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