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STATE OF MA E

V. MOTION TO SUPPRESS

MICHAEL LEC ARD

NOW COMES Defendant, Mr. Michael Leonard, by and through counseliljevens M.
Hamlen of The H&H LawCenter, and requests that this Honorable Coprt suppress all evidence
arrising from the illeg  seizure on May 15, 2015 as it was obtained in violation of Article 1 section 5
of the Maine State Cc¢ titution and the Fourth and Fourteenth Amendments to the United States

Constitution.

As grounds for this Motion, Mr. Leonard respectfully states:
FACTS

1. The State had charged Mr. Leonard with one Class D Misdemeanor of Operating
Under the Influence and one Class E Misdemeanor of Improper Plates.

2. Unless otherwise indicated, according to reports from Cumberland County
Sheriff’s Deputy Nicholas Mangino as well as discovery provided by the State, the following
events occurred on May 15, 2015:

3. At proximately 12:45 in the morning Deputy Mangino was on patrol. As

Deputy Mangino drove north on Route 35, he came upon a tan sedan driving north.



4. W1 e Deputy Mangino drove behind the car, he saw the vehicle cross the yellow
line two times. He also saw the car touch e white fog line twice. The second time the car
touched e fog line, it traveled on the fog line for a short distance.l

5. Deputy Mangino turned on his blue lights and pulled the car over. The driver was
later identified as Michael Leonard. After conducting some field sobriety tests and making a few

other observations, Deputy Mangino arrested Mr. Leonard for Operating Under the Influence.

LEGAL ARGUMENT

6. Part I, Article 5 of the Maine Constitution provides that “[t]he peo; :shall be
secure in their houses, papers, and possessions from all unreasonable searches and seizures.” Part
1, Article 5 of the Maine Constitution as well as 4" Amendment of the United States
Constitution are implicated when a seizure occurs. State v. Cilley, 1998 ME 34 at 5.

7. “A seizure of the person occurs when 'the officer, by means of physical force or
show of authority, has in some way restrained the liberty of a citizen' such that he is not free to
walk away." State v. Preble, 430 A.2d 553, 555 (Me.1981) (quoting U.S. v. Viegas, 639 F.2d 42,

44 (1st ¢ .1981)); see also, U.S. v. Mendenhall, 446 U.S. 544 (1980) (holding that a when a

reasonable person :ls as if they are not free to leave, a seizure occurs). This is an objective
standard and the subjective belief of the officer is not relevant, ™' at 555 n.6.
8. Av rantless seizure is per se unreasonable unless it is accompanied by an

objective reasonable articulable suspicion that criminal conduct has occurred or is about to occur.

State v. Whitney, - 2N 105; State v. Lan~'~is, 2005 ME 3.

9. An investigatory stop isa v d exception to the warrant requirement only if two

conditions are met, first “the officer must in fact have had an articulable suspicion of criminal






U.S. v. Gregory, 79 F. 3d 973 (10th Cir. 1996) (an isolated incident of crossing two feet into the

emergency lane on an interstate was not a violation); Sledge v. State, 239 Ga. App. 301 (1999)
(upholding traffic stop under the lane travel statute where involved changing lanes without

signaling, straddling lanes); Crooks v. State, 710 So.2d 1041 (Fla. App. 1998); Hernandez v.

Q+ata 983 S.W.2d 867 (Tex. App. 1998); Maddox v. State, 227 Ga. App 602 (1997) (upholding

traffic stop where driving involved weavii  across lanes of traffic onto the shoulder); State v.

| Cerny, 28 S.W. 3d 796 (Tex. App. 2000); State v. Tarvin, 972 S.W. 2d 910 (Tex. App. 1998)

(there must be more than mere tow ing or going over a fog line; there must be an indication of

erratic or unsafe driving); State v. Lafferty, 291 Mont. 157, 967 P.2d 363 (1998) (touching or

crossing fog line ¢ s not justify a stop unless vehicle operated erratically); State v. Caron, 534
A.2d 978 (Me. 1987) (stop may not be based on several brief, incidental lane violations that did
not present a traffic safety issue); U.S. v “~*+ 799 F. 2d 704 (1 lt’h Cir. 1986) (crossing fog line
by six inches not grounds for stop)

12. Because the purpose of lane control statutes is vehicle safety, “[a] vehicle's brief,
one time straddling of the center line of an undivided highway is a common occurrence and, in
the absence of oncoming or passing traffic, without erratic operation or other unusual
circumstances, does not justify an intrusive stop by a police officer.” Caron, 534 A.2d at 979.

13.  Inthe present case, Deputy Mangino only reports two actual lane violations.

Deputy Mangino did not report any oncoming traffic or other potential safety issues with Mr.

Leonard’s driving. See generally, Id.; State v. Lafferty, 291 Mont. 157, 967 P.2d 363 (1998);
State v. Ta=-*~ 972 S.W. 2d 910 (Tex. App. 1998). What is more, portions of Route 35 contain
significant potholes an other road damage. It would be incumbent on a driver, in the interest of

safety, to drive in a way as to avoid the potholes and other damage. 23 M.R.S.A Chap. 313.
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Violation of a tr: ic infraction witnessed by a law enforcement officer is sufficient
justification for - : stop of a vehicle. See State v. Webber, 2000 ME 168, 97, 759 A.2d
724. Although this is not the strongest case, it contains more factual circumstances than
in State v. Caron, 534 A.2d 978, 979 (Me. 1987), where a brief straddling of the
centerline, withc  other indicia, did not support the ofﬁcer’é subjective suspicion that
defendant was ei r intoxicated or asleep. Defendant argues that these types of
incidental lane violations are mistakes made by drivers from time to time and ¢t rts
across the country have found these incidental violations alone are not a sufficient basis
to stop a vehicle. iting cases across the country and quoting Caron does not st Hort
defendant’s argument.

In analyz ; whether Mangion’s observations satisfy constitutional standards for
stopping Leonard’s vehicle, “there is no mechanical standard >rreviewing aco t’s
conclusions on whether an officer’s suspicion was objectively reasonable.” Por =, 2008
ME 175,99, 960 2d 321. The Law Court stated, there is no precise number of ne
touchings or cros 1gs by a vehicle operator that delineates a constitutionally justified
stop from an unjustified one.” The threshold is low: it “is considerable less thar roof of
wrongdoing by a preponderance of the evidence,” /d. at 9, and “need not arise * the
level of probable cause.” State v. Sylvain, 2004 ME 5, 917, 814 A.2d 984. Application of
the Law Court’s standard “properly balances the driver’s right to be free from excessive
restraint by the State against the public’s right not to be placed at risk by an imp. ed
driver.” Porter, 2008 ME 175, 9 (quotation marks and citations omitted). Revi 1ing
similar factual situations, the Law Court upheld the stop in State v. Pelletier, 541 A. 2d

1296, 1296-97 (Me.1988) (The officer followed defendant’s vehicle for four to five miles

(D)






