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The petitioner was convicted on June 4, 1999, of assault (Class D), 17-A M.R.S.A.
§ 207. Upon his plea of guilty, Mr. Bak was sentenced to 120 days at the Cumberland
County Jail. The sentence was suspended and he was placed on probation for the

period of one year. He was represented by counsel.
The petitioner subsequently filed a petition for post-conviction review stating
prosecution seeking his deportation for which the
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criminal judgment for assault is an element of the new federal proceeding.

Bak now asserts that the assault conviction was the‘ result of a “misinformed
guilty plea.” He seeks to have that judgment vacated and the case be returned to the
trial docket. |

The petitioner is not a United States citizen. As a result of the assault conviction,
he is subject to deportation. He alleges that his attorney was ineffective in that he
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found guilty of a “domestic assauit” he would be subject to deportation and bei
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The State has moved to dismiss the petition alleging that he is not currently
under any restraint as required by 15 M.R.S.A. § 2124, and that deportation DTOCQPd1D

conducted by the Immigration and Naturalization Service are civil administrative



hearings and are not the type of proceedings that are within the purview of a
post-conviction pefition. See Zadrydas v. Davis, 533 U.S. 578, 121 S.Ct. 2491 (2002).

Six months after the State filed its motion to dismiss, the petitioner filed a
petition for writ of coram nobis acknowledging that Bak is not under any restrainf that
would allow relief pursuant to 15 M.R.S.A. § 2122 ef seq.

In the alternative, he seeks a writ of coram nobis on the grounds thét itis a remedy
available when a person has completed his sentence and is no longer in custody, See
United States v. Taylor, 413 F.Supp. 1403, 1404 (S.D. Fla. 1976), United States v. Morgan,
346 U.S. 502, 74, S.Ct. 247 (1954), and that the Maine Superior Court has allowed a writ
of coram nobis when a non-citizen was convicted of a deportable crime and the sentence
had already been served. See State v. Sam, Superior Court, York County, docket no. CR-
97-1718. Counsel fails to note, however, that in the Sam case the court approved the
writ and subsequent dismissal “upon agreement of the parties.” In this case the
petitioner has not provided a record as to the circumstances leading to the issuance of
the writ and dismissal of Sam’s case or whether there were other considerations such as
a new plea to a non-deportable offense.

The State objects to the issuance of a writ on the basis that the current Maine
statutes for post-conviction review, 15 M.R.S.A. § 2121, et seq. are “the exclusive method
of review of . . . criminal judgments and of post-conviction proceedings . . . .” The
purpose of this post-conviction procedure was to replace the several and various
procedures for post-conviction relief and to provide for a single comprehensive method
of review. 15 M.R.S.A. § 2122}  The petitioner argues that this is effective only “to the
extent that review of a criminal conviction or proceedings are reviewable,” and that

even though he is not under any present restraint or impediment, the remedy is still

'P.L. 1979, c.701 and P.L. 1997, ¢.399, § 1.



unavailable. Citing United States v. Morgan. This, however, ignores the subsequent

enactment of section 2122 that makes direct reference to the point that it replaces, inter

alia, “remedies available pursuant to common law . . . coram nobis . . . and any other

previous common law or statutory method of review . . ..”

The clerk will make the following entry as the Order and Judgment of the court:
Respondent State of Maine Motion to Dismiss is

granted.

So Ordered.

DATED: July 14, 2003

Thomas E. Delahanty IT
Justice, Superior Court
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