STATE OF MAINE SUPERIOR COURT
ANDROSCOGGIN, SS. CIVIL ACTION
DOCKET NO. AUBSC-RE-15-003
RECEIVED & FILED
LPR D) 206
Plaintiff, ANDROSLOGGIN
SUPERIOR COURT
ORDER ON PLAINTIFEF’S MOTION

FOR RECONSIDERATION
AND FOR FINDINGS OF FACT
AND CONCLUSIONS ¢ LAW

MECHANICS SAVINGS BANK,

\2
STEPHEN P. LESSARD,
Defendant,

and

CAPITAL ONE BANK (USA), N.A. and
FORD MOTOR CREDIT COMPANY

PN N W P N N W N N e

Parties-in-Interest.

Presently before the court is Plaintiff Mechanics Savings Bank’s motion for
reconsideration and for findings of fact and conclusions of law.

On February 3, 2016, the court issued an order on Plaintiff’s motion for summary
judgment in this foreclosure action. The Court found several elements of Plaintiff’s statement of
material facts and supporting affidavits to be :fective. Accordingly, the court denied Plaintiff’s
motion for sﬁmmary judgment.

The court also found that Plaintiff’s notice of default and right to cure failed to strictly
comply with 14 M.R.S. § 6111. Because compliance with 14 M.R.S. § 6111 is an essent
element of foreclosure, the court determined that Plaintiff would be unable to prove its
substantive claim and entered summary judgment for Defendant Stephen P. Lessard pursuant to
Maine Rule of Civil Procedure 56(c). Wells Fargo Bank, N.A. v. Girouard, 2015 ME 1 5, 9,
123 A.3d 216; M.R. Civ. P. 56(c) (“Summary judgment, when appropriate, may be render

against the moving party”™); see also 3 Harvey, Maine Civil Practice § 56.10 at 251 (3d ed. 2011)
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“the full amount that then wor 1 be due under this Security Instrument and the Note” and “all of
Lender’s reasonable expenses in enforcing this Security Instrument” in order to cure the default
avoid acceleration. Thus, the Notice appears to require Defendant to pay other amounts in
addition to the “AMOUNT NOW DUE” in order to cure the default and avoid acceleration.
Therefore, in light of the Law Court’s directive that foreclosure plaintiffs must strictly comply
with all statutory requirements, the Notice does not state the “precise amount” that Defendantr
mu  pay in order cure the d: wlt and avoid acceleration of the mortgage.”
2. [remization of Additional Amounts

As previously discussed, § 6111 requires that the notice of default contain an “itemization

of ¢ - other charges that must be paid in order to cure the default[.]” 14 M.R.S. § 6111(1-A)(C).
-ain, the Law Cou has explicitly stated that “foreclosure plaintiffs must strictly comply with
all statutory foreclosure requirements(.]” Greenleaf, 2014 ME 89, § 31, 96 A.3d 700.

Neither the Notice nor the document attached thereto stated what charges or amounts
we included in the $4,961.00 “Fee Balance” that Defendant must pay in order to cure the
default. It is unclear whether the “Fee Balance” :presents a single charge or multip charges.
[t is v lear whether this “Fee Balance” includes reasonable attorneys fees, property inspection
fees, property valuation fees, or other fees incurred by Plaintiff in protecting its security interest
in the property.

Therefore, in light of the Law Court’s directive that plaintiffs must strictly comply with

* The court recognizes that the likely infent of the bsequent paragraphs in Plaintiff’s Notice was to
inform Defendant that, even after the cure period had expired, Defendant could have the loan reinstated as
if acceleration had not occurred by paying “the full 1ount that then would be due under this Security

istrument and the Note” and “all of Lender’s reasonable expenses in enforcing this Security Instrument”
in addition to other requirements. However, the italicized sentence cited above does not state, Complete
satisfaction of the terms set forth in the preceding paragraph is required to reinstate the mortgage as if
acceleration had not occurred. 1t is the use of the phrase “to avoid acceleration” that suggests that the
mortgagor must comply with the additional terms to prevent acceleration, i.e., during the 35-day cure
period.
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(Sept. 19, 2014). Here, the expense report attached to Therrien’s affidavit as part of ._.chibit D
provides no explanation or context for how or why these “legal fees” were incurred. Therefore,
the court 1s unable to evaluate the reasonableness of those fees.

Additionally, the court is not permitted to search the record to find evidence in support of
statements of material fact. M.R. Civ. P. 56(h)(4); Gabay, 2011 ME 101, § 17, 28 A.3d 1158.
Thus, the court may not ’search the record for counsel’s affidavit in order to evaluate whether the
$7,083.98 in legal fees and costs were reasonable.’

4. Order of Priority and Amounts Due to Parties-in-Interest

Plaintiff’s statements of facts regarding the order of priority and amounts due to parties-
in-interest were not properly supported. As previously discussed, proof of the order of priority
and any amounts that may be due to other parties-in-interest is an essential element that plaintiff
must establish in order to obtain foreclosure. Greenleaf, 2014 ME 89, § 18, 96 A.3d 700
(citation omitted). Plaintiff’s statement of fact regarding the order of priority and amounts due to
parties-in-interest must be supported by evidence in the record. Lubar v. Connelly, 2014 ME 17,
. 37,86 A.3d 642. When an affiant’s statements are based upon his or her review records, those
records must be attached in order to provide adequate evidentiary support. Kulas, 2011 ME 70, §
10, 21 A.3d 1015; M.R. Civ. P. 56(h)(4).

Here, Therrien’s affidavit cites no records to support of his statements regarding the o1 r
of priority and amounts due to parties-in-interest. Further, there is no basis in the summary
judgment record for the court to conclude at Therrien has personal knowledge of the original

amounts due to parties-in-interest and the exact book and page numbers of where the writs of

’ Furthermore, even if the court were able to rely on counsel’s affidavit, the affidavit would only provide
evidentiary support for the $1,867.98 in fees and costs incurred by counsel’s firm. Counsel’s affidavit
and the invoices attached thereto provide no evider ary support for the $5,216.00 in fees and costs
charged by a prior firm in a prior foreclosure action.
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