





on September 24, 2015. (Pl. Opp’n to Def. Mot. Summ. J. 1.) Defendant led a reply to
Plaintiff’s opposition on October 6, 2015. (Def. Reply to Pl. Opp’n to Def. Mot. Summ. J.
1.)

IL STANDARD OF REVIEW

Summary judgment is appropriate if the parties’ statements of material fact and
record citations indicate no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. M.R. Civ. P. 56(c); Dyer v. Dep’t of Transp., 2008
ME 106, q 14, 951 A.2d 821. When a plaintiff moves for summary judgment on its
claims, the plaintiff has the burden of establishing each element of its claims without
dispute as to any material fact in the record. Cach, LLC v. Kulas, 2011 1E 70, 8, 21
A.3d 1015. If the plaintiff’'s motion for summary judgment is properly supported, the
burden shifts to the defendant to respond with specific facts indicating a genuine issue
for trial. ML.R. Civ. P. 56(e).

“Cross motions for summary judgment neither alter the basic Rt : 56 standard,
nor warrant the grant of summary judgment per se.” Remmes v. Mark Travel Corp., 2015
ME 63, § 19, 116 A.3d 466 (internal citation and quotation marks omitted). The court
reviews the record for each motion for summary judgment separately in the light most
favorable to the non-moving party. Blue Star Corp. v. CKF Props., LLC, 2009 ME 101, |
23, 980 A.2d 1270. Thus, on a cross-motion for summary judgment by a defendant, the
defendant must still demonstrate there is no genuine issue of material fact and that they
are entitled to judgment as a matter of law. M.R. Civ. P. 56(c). If the defendant’s cross-
motion for summary judgment is properly supported, the burden shifts to the plaintiff
to respond with specific facts indicating a genuine issue for trial in order to avoid

summary judgment. M.R. Civ. P. 56(e).
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B. The Endc=r~~r=t Poamarrine tha Acon.. It and Battery Exc sic~ from the

TimtemuT tnmitartr 1 AvrAma~A
.

The Policy also contains Liquor Liability Coverage, which provides:

[T}  insurer] will pay those sums that the insured becomes legally

obligated to pay as damages because of “injury” to which this insurance

applies if liability for such “injury” is imposed on the insured by re on of

the selling, serving or furnishing of any alcoholic beverage. [The insurer]

will have the right and duty to defend the insured against any “suit”

seeking those damages.

(JSR. 9 4 Ex. A at POL 104.) The Liquor " "ability Coverage also contains a similar
Assault and Battery Exclusion, which excludes Liquor Liability Coverage for any
“claim, demand, or ‘suit’ based on ‘assault’ or ‘battery’, or out of any act or omission in
connection with the prevention or suppression of an ‘assault’ or ‘battery’,...” (Id. at
POL 117.)

Prior to expiration of the Policy, the parties executed Endorsement #1 which
amended the Policy and added assault and battery coverage to tt Li 1or Liability
Coverage and effectively eliminated the Assault and Battery Exclusion from the Liquor
Liability Coverage. (Id. at POL 002.) Endorsement # states that it was “effective on
1/23/2014 at 12:01 A.M.” (Id.)

Defendant argues that, because Endorsement #1 specifically states that it was
effective on January 23, 2014, at 12:01 a.m., it applies only prospectively. (Def. Mot.
Summ. J. 3-4.) Thus, according to Defendant, the Assault and Battery ..xclusion of the

Liquor Liability Coverage still applies to Mr. Beaulieu’s complaint, bec 1se it was still

in effect on September 6 and 7, 2013, when Mr. Beaulieu was allegedly assaulted.! (I4.)

! Defendant also asserts two additional arguments. First, Defendant asserts at Plaintiff was

charged a pro rata amount of $41.00 for the additional assault and battery coverage instead of
the full $362.00 premium. (Def. Mot. Summ. J. 3-4.) Defendant argues that this demonstrates the
parties intended the additional assault and battery coverage to apply only prospectively for the
remainder of the Policy term. (Id. at 4.) Reviewing only the four-corners of the endorsement,
the endorsement is ambiguous on this issue. The court cannot conclude that Plaintiff was in
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