











material about the defendant regardless of its relevancy to the case or likelihood
of its use at a trial or pretrial proceeding. See State v. Morton, 397 A.2d 171, 176
(Me. 1979).

Rule 33 M.R.Crim.P. governs motions for a new trial. On motion of the

defendant, a court may grant a new trial to the defendant if required in the
interest of justice. M.R.Crim.P. 33. “A motion for a new trial based on any
ground other than newly discovered evidence shall be made within 10 days after
verdict or finding of guilty or within such time as the court may fix during the
10-day period.” M.R.Crim.P. 33.

“Motions for a new trial on the ground of newly discovered evidence are
looked upon with ‘disfavor,” in light of the need for finality and for the

preservation of the integrity of criminal judgments.” State v. Twardus, 2013 ME

74, 929, 72 A.3d 523. “Any motion for a new trial based on the ground of newly
discovered evidence may be made only before, or within 2 years after, entry of
the judgment in the criminal docket.” M.R.Crim.P. 33. Under Rule 33, “a
defendant seeking a new trial based on newly discovered evidence must
establish by clear and convincing evidence that:
(1) The evidence is such as will probably change the result if a new trial is
granted;

(2) It has been discovered since the trial;

(3) It could not have been discovered before the trial by the exercise of di
diligence;

(4) It is material to the issue; an

(5) It is not merely cumulative or impeaching, unless it is clear that such
impeachment would have resulted in a different verdict.

The defendant’s burden “is a heavy one:

It is not enough for the defendant to show that there is a
possibility or a chance of different verdict. [I]t must be made
to appear that, in the light of the overa testimony, new and
old, another jury ought to give a different verdict; there must
be a probability that a new trial would result in a different
verdict.”















Therefore, the court concludes there was no prejudice to Defendant by not
having access to the phone call.

The court concludes that the State’s determination that the phone call
evidence was not material to Defendant’s case was reasonable under the
circumstances and was not a violation of their responsibilities under Rule 16 of
the M.R 7 im.P. or pursuant Brady.

c) The video and accompanying written report of the interview of Felicia Cadman
at the time of her arrest on July 10, 2015.

In his amended or second motion for new trial and motion for sanctions,
Defendant added a claim relating to more newly discovered evidence - a video
recording and accompanying written report of the interview of Felicia Cadman
at the time of her arrest on July 10, 2014. Defendant received this evidence on
October 20, 2014, almost three months after the trial concluded.

As previously stated, the Supreme Court has identified three elements of a
Brady violation: “The evidence at issue must be favorable to the accused, either
because it is exculpatory, or because it is impeaching; the evidence must have
been suppressed by the State, either willfully or inadvertently; and prejudice
must have ensued.” Twardus, 2013 ME 74, {31, 72 A.3d 523 (citing Strickler v.
Green, 527 U.S. 263, 281-282 (1999)).

The element of prejudice is satisfied if the undisclosed evidence is
material. Twardus, 2013 ME 74, {32, 72 A.3d 523. Material means: “the

nondisclosure was so serious that there is a reasonable probability that the

suppressed evidence would have produced a different verdict. Id. (citing
Strickler, 527 U.S. at 281-82 and State v. Silva, 2012 ME 120, 10, 56 A.3d 1230). A

“reasonable probability” of a different result exists where “the government’s

evidentiary suppression undermines the confidence in the outcome of the trial.”
Id. 431 (citations omitted). The materiality of undisclosed evidence is considered
collectively. Twardus, 2013 ME 74, 431, 72 A.3d 523.

After reviewing the video and reading the report, the court finds, in

accordance M.R.Crim.P. 16(b)(2), that it was incumbent upon the State to have
secured the video recording and accompanying written report and that the State
had a duty to provide it to Defendant. The State failed to exercise “reasonable

diligence” in determining whether the Lewiston Police Depa: nent, an agency
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