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FINDINGS OF FACTS AND PROCEDURAL HISTORY

The Dumonts and the Bouchers own abutting parcels of land on Old Lisbon Road
in Lewiston, Maine. On August 27, 2001, the Dumonts applied for a building permit to
build a retaining wall on their property. On August 27, 2001, the City’s Building
Inspector approved the application and issued a permit authorizing a “73’ x 8 retaining
wall that is 4 above grade.” On September 23, 2001, the wall was completed. The
following day, the Bouchers complained about the wall to the City. In response to that
letter, the Building Inspector inspected the wall, and delivered a letter to the Dumonts
on September 24, 2001, notifying them that the wall encroached on property owned by
the City and property owned by the Bouchers. In that letter, the Building Inspector
ordered the Dumonts to cease further construction and remove the wall by the
following day. (Record at 3.)

Although the Dumonts did not comply within that deadline, they cooperated
with the City and, in a letter dated October 12, 2001, Gil Arsenault, the City’s Deputy
Development Director, notified them that they could “commence construction of a

retaining wall . ...” (Record at 5.) The “new” wall was completed soon thereafter.



On October 29, 2001, the Bouchers filed a petition for appeal with the Board of
Appeals. In that document, they stated that they were “appealing the issuing of a
building permit for a retaining wall . . . and the re-issuance of this permit by the
Development Department.” (Record at 8.)

The appeal hearing was scheduled for hearing on November 14, 2001. However,
in order to allow the Board to conduct a site visit, the matter was rescheduled to
December 5, 2001. When the issue of timeliness was raised, the Board determined that
the appeal was timely because the permit, as issued, had allowed for a wall higher than
that allowed by the Ordinance, and that it therefore created a variance. Before a
variance may be granted, abutters must be notified. The Board reasoned that because
the Bouchers had not been notified, they should be allowed to contest the permit.

After considering the matter presented, the Board found that the wall
constructed by the Bouchers created a public safety hazard, and ordered them to
modify the wall to create a minimum sight distance of 250 feet. The Dumonts filed this
timely appeal of that decision with the Superior Court. On November 12, 2002, that
appeal was argued.

DISCUSSION

Although there were other issues raised by the Dumonts in their appeal, e.g.,
alleged ex parte conversations during the site visit, those matters will not be discussed.
Based upon a review of the record, the arguments of counsel, and the pertinent
caselaw, the court is convinced that the Bouchers’ petition for review to the Board was
not timely.

Pursuant to Art. VIII § 4(1) of Lewiston’s Zoning and Land Use Code:

An administrative appeal shall be taken within thirty (30) days of the date
of the decision or action of the enforcement official, or within sixty (60)



days of the date of application, if no action has been taken thereon, unless
otherwise specified by law.

The “decision or action” that triggered the Bouchers’ right to an administrative review
was the August 27, 2001 issuance of the building permit. In Wright v. Town of
Kennebunkport, 1998 ME 184, 715 A.2d 162, the Law Court faced a nearly identical issue.
Aggrieved property owners filed an appeal after the Town’s Code Enforcement Officer
(CEO) refused to revoke a permit, based upon their assertion that the “refusal” had
been a decision within the meaning of the Town’s Ordinance. In that case, the Court
held that:
If we were to adopt the Board’s construction of section 9.3(A), then

the 30-day time limit would become a nullity. An individual aggrieved by

a CEO’s decision to issue a permit could bypass the 30-day appeal deadline

simply by requesting that the CEO revoke the permit. ”Onlﬁ petitions for

rehearing filed pursuant to officially adopted procedures [, however,] can

be relied on to toll a limitations period.” Otis v. Town of Sebago, 645 A.2d 3,

4 (Me. 1994). Strict compliance with the appeal procedure of an ordinance

is necessary to ensure that once an individual obtains a building permit, he

can rely on that permit with confidence that it will not be revoked after he

has commenced construction.

Id, at 1 6, p.164-165. Even if the permit, as issued, was invalid, after the 30-day appeal
period ended, the Board had no authority to review its issuance. Id., at 165.

To avoid the 30-day limit imposed by the Lewiston Code, the City and the
Bouchers have argued that the decision or action ripe for administrative appeal was
Arsenault’s letter of October 12, 2001, lifting the stop work order. In Juliano v. Town of
Poland, 1999 ME 42, 725 A.2d 545, however, the Law Court addressed a similar fact
pattern, and held the Poland Board had exceeded its authority in considering the stop
work order because it did not occur within 30 days after the issuance of the permit.

This court’s review of the Lewiston Board’s decision is subject to the deferential

standard accorded administrative decisions. The record provided shows that the Board

made a good-faith attempt to weigh the facts presented in light of the Code, and tried



to come up with a rational solution. Nonetheless, it erred when it held that the

Boucher’s appeal was timely.

ORDER
For the reasons stated above, the court finds that the Bouchers’
October 29, 2001 appeal to the Board was not timely. Because the appeal
was not timely, the Board did not have authority to review the issuance of
the building permit.

Plaintiffs’ appeal granted. Decision of the Board vacated.

The clerk is instructed to incorporate this order by reference in the docket for

this case.

DATED: November 15, 2002 M
WA <

Ellen A. Gofma
Justice, Maine Syperior Court
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